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Q. Now, you were asked about your statements

in tiie affidavit which you filed, particularly as to the

creek going dry in the summer months. From^ your

investigation of that subject what is the general

—

what is the history in this valley of the water going

dry when the valley has been overflow^ed and satu-

rated as compared with the time it goes dry when

there has not been any overflowing or saturating of

the valley^

A. Why, I think it has been invariably stated

that in years when there was large precipitation in

the mountains so that there was a great deal of flood

w^ater com^e down the valley and these lands were

overflowed and saturated that the creek continued

to flow long after and much later in the season than

those years when there is no annual overflow.

Mr. HAET.—We ask that that be stricken out as

incompetent, irrelevant and improper and he has

stated he has never seen the overflow and it is not

necessary for him to repeat the witness' evidence.

Q. Now, you were asked by counsel for defend^

ant as to Mr. Kelly 's affidavit, and as to his denying

his affidavit. Were you present when that affidavit

was prepared?

Mr. HART.—Objected to as incompetent and not

proper cross-examination; I never asked the witness

as to Mr. Kelly denying his affidavit. [837—781]

A. I was.

Q. You may state as nearly as you can recollect

what took place during the preparation and signing

and swearing to that affidavit.
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Mr. HART.—Objected to as incompetent and for

the reasons above stated, unless the defendant is call-

ing this witness as its own in rebuttal, or the com-

plainant is recalling this witness in rebuttal for the

purpose of impeachment.

A. When I accompanied Mr. Huntington to

secure these affidavits we stayed at the home of Mr.

Kelly over night, and that evening Mr. John Taylor

and Mr. Charles Boswell were there and they each

was going to make an affida\dt. Mr. Grimes' was the

first affida'vit written by Mr. Huntington, and when

it was read to him he objected, as I remember it, to

the form of expression of some statements and Mr.

Huntington erased with his pen or drew his pen

through certain parts Mr. Kelly objected to and in-

terlined the changes Mr. Kelly wished made. He
then asked me if I would re-write the affidavit of

Mr. Kelly While he wrote the affidavit of Mr. Bos-

well. And I r€-wrote the affidavit as Mr. Kelly had

stated was agreeable to him, never omitted a word

nor added a word to it, and afterward the affidavit

was read to Mr. Kelly and he signed it.

Q. Did he make any objection to the form of the

affidavit as it was written by you?

Mr. HART.—We desire to make the same objec-

tion as last above. [838—782] A. He did not.

Q. Do you remember whether or not the affida^i.t

of Mr. Grimes was read to him?

A. I cannot positively state. I remember that

when we were taking these affidavits from parties

along the creek Mr. Huntington wrote the affidavit
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of Mr. Grimes a good many times, and I think to

most all of the parties who made affidavits guessed

he stated it covered the ground as well as he could

express it, and it was read with a view of seeing if

the parties subscribed to it, and if they did subscribe

to the views expressed in it these same views were

signed by these parties.

Mr. HART.—Move to strike out the answer of the

witness as incompetent, irrelevant, immaterial and

not proper cross-examination. [839—783]

Eecross-examination by Mr. HART.
Q. Mr. Clagett, have you got that original draft

of the affidavit that you say was read to Mr. Kelly

and he directed things to be marked out ?

A. I have not.

Q. Where is it ? A. It was destroyed.

Q. Do you wish to swear that you copied into

that affidavit every original expression except those

crossed out ? A. I do.

Q. Was there any statements in there, in the

affidavit which was presented to the Court in the

temporary injunction hearing as having been made

by Mr. Kelly, statements which you knew were not

the truth ? Now, yes or no ?

A. There was not so far as I knew at the time.

Q. There was not so far as you knew at the time *?

A. No, sir.

Q. Well, 3^ou now know there were statements

Avritten into that affidavit that are not the truth ?

A. Since the affidavit was called into question at

this hearing and the affidavit was read and Mr.
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Kelly's attention was called to the fact that alfalfa

would not grow on this overflowed land that is the

only statement I know of that can be questioned.

Q. You know that statement is not the truth ?

A. That depends altogether upon the extent of

the flooding the alfalfa would stand.

Q. (Do you wish to say that is the only statement

in Mr. Kelly's [840—784] affidavit that is not the

truth?

A. The only one I know of and that one is not

true so far as I know, the flooding of a piece of land

for a long period of time the alfalfa would be killed

out.

Q. In Mr. Kelly's affidavit doesn't this expression

occur: "That the main body of land in Willow

Creek valley through which the creek flows is flat and

quite level
'

' ? Does that expression occur ?

A. It does.

Q. In the complaint filed in this case, or, rather,

in the amended complaint filed in this case, and in

your affidavit which was used in the Portland hear-

ing, you stated the amount of that land as at 3600

acres, didn't you? A. I did.

,Q. Now, in Mr. Kelly's affidavit doesn't this fur-

ther statement occur: "And during the spring and

late winter months the creek which is, where confined

to its natural channel, a very small stream, over-

flows such riparian lands, and the waters in ordinary

years inundates such riparian lands from February

to about May 1st"? That expression occurs too^

doesn 't it ? A. It is in the affidavit.
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Q. In other words you hook up Mr. Kelly's affi-

davit to the allegations in the amended complaint,

and to the allegations contained in your own affi-

davit, and you have Mr. Kelly swearing that 3600

acres of the land as overflow^ed, do you n'ot ?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination, as misstating the fact, and ap-

parently asked for the purpose of misleading the wit-

ness. [841—785]

A. There never was any such intention ; no sir.

,Q'. That is, will you say that it does not do that

in substance, make him swear there is 3600 acres

overflowed?

A. I will leave that to Judge W'olverton.

Q. I will ask you that again. (Previous ques-

tion read to witness.)

A. It depends upon whether a fair construction

is put upon the affidavit or not.

Q. Well, if that is the fair construction of this

affidavit in connection with the other affidavits and

the complaint w^hich you used, then it is not the

truth?

Mr. HUNTINGTON.—Objected to as not proper

crass-examination, as misstating the fact, and ap-

parently asked for the purpose of misleading the

witness.

A. I deny any such construction can be drawn

from that aiEdavit.

Q. ,Well, if that construction can be drawn from

it then that affidavit would contain something that

w^ould not be the truth %
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A. If Judge Wolverton thinks so
;
yes, sir.

Q. I did not ask what he thinks. That would not

be the truth if such construction can be placed upon

it?

Mr. HUNTINGTON.—Objected to as not proper

cross-examination.

A. If a fair construction of that is that 3600

acres of land are annually overflowed it is not the

truth ; no, sir.

Q. The affidavit says that the main body of land

in Willow [842^786] Creek valley is flat and

quite level. Now the term "main body" had refer-

ence to the 3600 acres of land?

A. No, sir, it did not.

Q. It did not?

A. It had reference to all of the land lying in the

bottom of the valley. Other people's land as well as

our own; it was the descrii^tion of the valley as a

whole, not of our own holdings.

Q. But in your affidavit and in the complaint you

swore you have 3600 acres of that class of land ?

A. Of land lying on the bottom
;
yes, sir.

Q. "Then the main body of the land in Willow

Creek valley through which the creek flows is flat and

quite level and during the spring and winter months

the creek overflows such riparian lands and the

waters in ordinary years inundate such riparian

lands." Now, how much land did you have refer-

ence to when you used the word "The main body of

land is flat and quite level," and that "it is in ordi-

nary years overflowed"?
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A. I will state now that at the time these affidavits

were made I was very much of the opinion that a

great deal more of our land was overflowed than that

which I subsequently found to be when measured.

Q. In other words you have told us all that the

statements contained in the complaint and in your

affidavit did not state the truth ? A.I have not.

Q. They did not state the truth %

A. They stated the truth as I then believed it to

be
;
yes, sir.

Q. But you found out now that it is not the truth ?

A. I have found out since having greater knowl-

edge of the valley [843—787] and in connection

with surveying that is not the truth.

Q. And you have found out now that is not the

truth ? A. Yes, sir.

Q. Mr. Kelly has told you you cannot raise a crop

of alfalfa on land that is annually overflowed by

water, hasn't he?

A. He made that statement
;
yes, sir.

Witness excused.

Mr. HART.—Now, at this time the defendant com-

pany wishes to state that, whilst it is satisfied on the

great preponderance of the evidence here that the

value placed upon the complainant company's lands

as described in the complaint by the complainant

company's witnesses is greatly in excess of the true

value . of said lands, and whilst the defendant com-

pany is satisfied that the true value of complainant's

lands described in its complaint would be a great deal

less than the value placed upon complainant com-
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pany's lands by complainant company's witnesses,

yet, in order to end this controversy, and in order

to settle all matters in dispute here, and whilst the

defendant still denies and does not believe that the

complainant has any title whatever to any of the

land in Section 21, or in Section 27, Township 14

South, Eange 42 East, or in any other of its lands

that has [844—788] mineral upon it. Neverthe-

less, as stated, in order to terminate this hearing and

the controversies existing, the defendant company

now and here offers to pay in cash to the complain-

ant company the value—the amount of money for all

of its lands described in its amended complaint, and

for all lands which it claims described in its amended

complaint, and for all rights which it has described

in said complaint, the amount of money which the

complainant's witness and agent, Mr. Clagett, has

said those lands were worth. That includes the

lands in Sections 21 and 27, Township 14 South,

Eange 42, taking the value of those lands as they are

alleged to be worth in com-plainant 's complaint.

The defendant company also offers to pay in cash

all the taxable costs and expenses and this is made a

part of this tender, which the complainant has sus-

tained up to the present time by virtue of this suit.

These offers are based uiDon the values put upon

the land by the complainant company in the com-

plaint, certain lands are described as being owned by

the complainant company, the defendant company

not knowing, or knowing nothing, of complainant's

title, and in order simply to avoid any inconvenience
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in proving title by complainant admitting in its an-

swer that complainant had title to certain lands as

shown in the answer. The evidence in this case has

disclosed that some of the land which the complain-

ant alleged that, it owned in the complaint was

erron/ously put into the complaint, and that, as to

that portion they were owned by third parties;

therefore, the defendant company in making its

tender requests an abstract of title showing title in

the complainant company, and upon delivery to de-

fendant of the abstract, together with a warranty

deed, for the [845—789] various pieces of prop-

erty mentioned in the complaint defendant will pay

to the plaintiff the sum of money which the aggre-

gate and total of the values which are put upon the

property by complainant's witnesses, together with

the costs of this suit.

Defendant company also offers to pay to the com-

plainant company the value of the land located in

Section 15, Township 15 South, Eange 42 East, as

stated by complainant's witnesses, this piece of prop-

erty being not described in the complaint, the offer

being made at the figure set forth by comjDlainant's

witness, to wit, $10 per acre, and, whilst defendant

company offers this sum of money for that section

of land, yet, at the same time, it claims that the sec-

tion of land is not worth to exceed $1.25 or $1.50

per acre. We simply offer to purchase same because

it will be ser^dceable as a right of way for a canal,

and because the defendant company desires to re-

move all controversy now existing and prevent any
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future controversies mth complainant company.

Mr. Huntington, will you accept the offer %

Mr. HUNTINGTON.—I have no authority to ac-

cept or reject any offer. I do not wish it to appear

in the record that any tender has ever been made.

Mr. HART.—We wish to state further that this

tender and offer is continued upon, and is continuing,

so that it can be enforced by the United States Cir-

cuit 'Court for the District of Oregon, that Court hav-

ing obtained jurisdiction in this cause if the amount

in controversy exceeds Two Thousand [846—790]

($2,000.00) Dollars, and it being an Equity Court

and having power to fully adjust all rights or con-

tentions between parties.

Now, if you also, Mr. Huntington, will say you

will accept the offer we will deposit the money subject

to receipt by us of the abstracts and deeds and when

received the money to be delivered to you.

Mr. HART.—Now, Mr. Davis, that is all of the evi-

dence which the defendant company has at the pres-

ent time to offer. We may possibly produce one or

two (I don't believe exceeding that number) of wit-

nesses at some future time. The probability is we
will not call any further witnesses. We do, however,

msh to secure and present quite a number of certi-

fied copies of public records which will take some

time yet to prepare. It may be necessary for us also

to produce secondary evidence of certain public

records which I have been told were in existence and
were destroyed in the fire which occurred in the

courthouse in Baker County quite a number of years



The Willoiv River Land (& Irrigation Co. 859

(Testimony of Thomas W. Clagett.)

ago. As to whether or not it will be necessary to do

that I cannot state at this time because I have not

finished our examination into the facts.

Mr. HUNTINGTON.—Do you mean to say you

expect to adjourn this hearing now and call further

witnesses ?

Mr. HAET.—I do not think we will call further

witnesses. I cannot adjourn the hearing, I can only

request an expression of the Master. I do not be-

lieve we will call any further witnesses, though it is

purely possible that we may call one or two witnesses.

The principal part of the evidence [847—791]

which we will offer hereafter are simply copies of

public records.

Mr: HUNTINGTON.—The complainant objects

to the adjournment of this hearing and to the pro-

posed taking of any further testimony in the cause

other than such as may be taken here at Vale at tliis

session of this hearing ; that is, continuing from day

to day until all the testimony in the cause is taken.

The complainant is here prepared with its witnesses

to submit all of its testimony. It cannot offer its

rebuttal testimony until it is advised what testimony

the defendant proposes to introduce. The attorneys

for the complainant reside and have their offices at

The Dalles; one of the attorneys for the defendant

resides at Seattle and the other at Portland; the

President of the complainant company resides and
has his office in San Francisco, California but is now
in this county and has been in attendance upon this

hearing during a portion of the time and will be again
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in attendance upon the hearing this afternoon. Some

of the witnesses for the complainant who may be

called in rebuttal and who may be necessary for the

proper presentation of complainant's case in rebuttal

reside at various distances from Vale, all the way

from seven miles up to several hundred miles, and

complainant insists that all of the testimony in this

cause be offered by the defendant shall be offered at

this time and before the complainant is called upon to

put in its rebuttal testimony. Complainant does not

insist that the certified copies of public records which

defendant desires to introduce shall be prepared at

this time, but if such public records mil be designated

and submitted to the inspection of counsel for com-

plainant at [848—792] this time we shall be glad

to consent that the necessary certified copies may be

prepared and submitted at any time before the filing

of the report of the referee.

Mr. HART.—The defendant cannot give the list

of the record's which defendant wants and expects

to offer because it has not been able yet to prepare

such list and some of the records have probably

been destroyed by fire. We will state, however, in

a general way that we expect to oifer in evidence

verified copies of all the mining locations which have

been made up and down Willow Creek, particularly

in the canyon, and particularly pertaining to Sec-

tions 27 and) 21. We also expect to offer certified

copies of the mining location records of the notice

of location of the various mines located by Mr. Cole

and others and which he afterwards acquired and
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wMcli were afterwards transferred to the defendant

company together with sundry instruments of

record showing the conveyances from one to the

other and finally to the defendant company. The

defendant also expects to offer certified copies show-

ing the appropriation of water, the o^\Tiership of the

ditches pertaining to the waters of Willow Creek

and more particularly those water rights, ditch

rig'^hts, etc., the title to which the defendant com-

pany has succeeded, together with copies of the

records, deeds and instrum'cnts transferring title to

the defendant company. The defendant company

also intends to offer certified copies of all water right

locations pertaining to the waters of Willow Creek

made by the defendant company or by Mr. Brogan

and in the defendant company's behalf now owned

by defendant; and will also offer such records of

water rights and mining filings as may have been

recorded and' which may yet be [849—793]

learned or ascertained and which were in existence

in the county seat of Baker County whilst Malheur

County was a part of that coimty and which were

said to have been destroyed by fire there. Tlie de-

fendant company will also offer certified copies of

deeds and instruments conveying title to defendant

of water rights, ditches and property. It has been

impossible for the defendant company to search the

records and locate the instruments mentioned above

and have them certified and copied but they will

proceed to do so as soon as possible and are willing

to submit them to counsel for complainant.
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Mr. HUNTINGTON.—The complainant will not

insist at this time that any records whidi are sup-

posed to have been in existence prior to the date of

the fire which destroyed the courthouse of Baker

County and a part of its records shall be offered at

thi& time or submitted to coimsel for complainant,

but any records which are accessible at this time in

the office of the County Clerk of Malheur County,

including such records as were transcribed from

Baker County, shall be pointed out so that counsel

for complainant can examine the same and make his

objections thereto and produce whatever evidence

may be deemed necessar}^ in rebuttal of such record.

We insist that the defendant at this time, with the

exception of any records which may hereafter be

shown to have existed the record of which was de-

stroyed by tire shall complete its case and rest so

that the complainant may have an opportunity

fairly to present its rebuttal testimony.

Mr. HAET.—I want to offer—the defendant com-

pany had a certified [850—^794] copy of the deed

from Mr. Boswell to Mr. Insenhofer and others which

he called attention to, or which he mentioned to the

counsel for complainant yesterday. Now, we offer

that in evidence.

Mr. HUNTINGTON.—There is no objection to

that.

Mr. HART.—And it is understood and stipulated

between coimsel for complainant and defendant that

the defendant company at this time rests, reserving,

however, the right to introduce certified copies from
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the public records including deeds, maps, location

notices, water filings and mining filings and all in-

struments properly of record at some future tim^e,

and also reserving the right should it d'eem it neces-

sary to call further witnesses in evidence in chief,

being not am'ongst those already used, the witnesses

to be called the complainant's attorney to be notified

of such desire of defendant should it so desire by

August 20th, and in that event the evidence of the

other witnesses in chief which the defendant may
call shall be heard at such time and place as may
be convenient to the attorney for the complainant,

giving to the defendant company a reasonable time

however to be present. And, if such notice is not

served by the 20th day of August then the defendant

company waives its right to offer further evidence

in chief unless the Master hearing this case or the

Court makes an order permitting the hearing of such

additional evidence.

It is' stipulated that the commission continue until

October 1st and need not be returned until that time.

At the hour of 12:25 o'clock P. M. adjourned until

2:00 o'clock P. M. to-day, July 28th, 1909. [851—
795]
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At the hour of 2:00 o'clock P. M., July 28th, 1909,

met pursuant to adjounmient as above. Present:

Same as' before.

[Testimony of John E. Johnson, for Complainant

(Recalled in Rebuttal).]

JOHN E. JOHNSON, a witness recalled in re-

buttal on behalf of the complainant, having been

heretofore sworn, testified as follows;

(Examined by Mr. HUNTINGTON.)
Q. I think you stated when on the stand before

that you followed the canyon up from the Cole place

to where the defendant's proposed reservoir is situ-

ated, or else came down that.

A. I came down that way a year ago this month

and went up that way here two or three weeks ago

when I was there.

Q. When you came down' that way a year ago

this month you may state whether or not you made

any examination as you came along or took any

notice mth respect to mining operations in the

canyon below the dam site.

Mr. HART.—Objected to as incompetent and not

proper rebuttal evidence. [852—796]

A. I did.

Q. What is the fact as to whether or not there

was amy evidences anywhere below the dam site as

to any mining being done there?

A. I didn't see any evidence of any mining what-

ever.

Q. What is the canyon called below the dam site ?

A. It has been spoken of as a box canyon.
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Q. Are there any bars or deposits of any extent

along the creek-bed below the dam site ?

A. No, sir; the canyon is quite naiTow until you

get down very near to where the head of the lower

creek valley is.

Q. Are there any places along the canyon until

you get to where the defendant's proposed dam site

or proposed reservoir isi that are suitable for reser-

voir purposes?

Mr. HART.—Objected to as incompetent, imma-

terial and not proper rebuttal evidence.

A. No, sir.
: ;

Q. Why not?

Mr. HART.—Objected to as incompetent, imma-

terial and not proper rebuttal evidence.

A. Well, there is a box canyon and there is no

basin at any point suitable for storing water.

Q. At the time you were tliere in July, 1908,

what was the appearance of the ditches on the two

sides of the canyon?'

Mr. HART.—Objected to as not proper rebuttal

evidence, and as part of the evidence in chief and

about which [853—797] this witness has already

testified.

A. Well, both ditches were badly in decay, wasn't

suitable for running water through now and didn't

look as though there had been water through them

for several years, judging from the condition they

were in.

Q. What was the condition particularly of the

ditch on the right-hand side of the' creek going up?
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A. Well, that ditch apparently had never been

completed. The lower end of it there was just a

little touch of work here! and there just to indicate

where the ditch line would be and the upper end of

the ditch looked as^ though it had water in it and

some places pretty well filled up some places nearly

level.

Q. The ditch on the other side, the higher ditch,

did you see any evidences of water having run from

the ditch down into the creek anywhere—spillways'?

Mr. HART.—Objected to as incompetent, not

proper rebuttal evidence, as part of the evidence in

chief and about which this witness has already testi-

fied.

A. I noticed several places where the water had

either been let out purposely or broken out and

formed a channel down through the soil.

Q. And from the ditch down to the creek *?

A. Yes, sir.

Q. Where was the lowest of those places? About

how far above the dam site, or was it at the dam
site?

Mr. HART.—Objected to as incompetent, not

proper rebuttal evidence, as part of the evidence in

chief and about which [854—798] this- witness

has' already testified.

A. Well, my recollection of the year ago there

was a small channel S'omewheresi not far from the

dami site. It couldn't have been over a couple or

three hundred feet I don't think.

Q. Which way, above or below? A. Above.
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Q. Weri© there any evidences in the ditch itself

below that point of the water ever having been run

into it or through it ?

Mr. HART.—^Objected to as incompetent, iiTcle-

vant, inuniaterial and not proper direct examination,

and siomething the witness' was interrogated about

—

the general topography.

A. I did not follow all along. I crossed it a

number of times at or near the west line of Section

27. Also followed from where I crossed the ditch

dowTi the ditch too' as far as there' was any indication

of work having been done on the ditch, probably 100

feet or 200 feet maybe where it terminated, the last

traces I could see of work having been done.

Q. Was there any evidences of water having

been in the ditch across into Section 27 "?i

Mr. HART.—^Objected to as incompetent, irrele-

vant, immaterial and not proper rebuttal examin-

ation.

Q. When you were up there the last time and

m'ade the contour survey you were at the dam, were

you^ [855—799] A. Yes, sir.

Q. About how high was the dam at that time

above the- bed of the creek ?

A. Well, at an average height/?. I should judge of

between six and eight feet.

Q. How were they building the dam^ at that time %

A. By sluicing—^hydraulic pipe pressure.

Mr. HART.—Objected to as not proper rebuttal

testimony.

Q. Did you notice the core of the dam?
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Mr. HART,—^Objected to as not proper redireict

examination.

A'. I only saw a small part of tlie core that was

above' the slump that had been filled in for dam
purposes'.

Q. You mean by the ''slum" the deposit from the

sluicing ?

A. Yes, sir. It projected out from the rock abut-

ment on' the southwes't side of the canyon.

Q. About how thick was it?

A. Well, probably be 15 inches or 18 inches.

[856—800]

Cross-examination by Mr. HART.
Q. When was this last time you were there f

A. I was there along about the—somewheres

about the middle of the month, the 15th.

Q. Of this month? A. Yes, sir.

Q. And did you go out and measure how high

above the bed of the creek the dam^ haxi been built ?

Did you measure it?

A. Just a mental calculation.

Q. Did you measure it? A. No, sir.

Q. You simply made a mental calculation?

A. I simply made a mental calculation of the

height/^ of it.

Q. It might have been twenty feet high.

A. No, sir.

Q. Could it have been ten feet high?'

A. Well, there is a possibility; it is very uneven.

Q. A possibility it is ten feet high in places?

A. In places; yes, sir.
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Q. And fifteen feet in places?

A. There is one poin't it might be that high. I

testified to that the other day.

Q. You also said I believe tliat you saw when

you were there a year ago, that you saw no place

below the dam where mining operations had been

carried on? A. No, sir.

Q. Did you make that statement?

A. I made that statement. [857—801]

Q. Below the dam? A. Yes, sir.

Q. Have you ever followed mining?

A. Yes, sir, a little.

Q. Have you ever mined up that canyon?

A. No, sir.

Q. This is the first time you were ever there?

A. A year ago?

Q. Yes, sir. A. Yes, sir.

Q. That earth could have been displaced years

ago and could have been filled up again by subse-

quent floods, couldn't it, or landslides?

A. Well, it is hardly probable.

Q. Well, it could have been done, couldn't it?

A. I don't think so.

Q. I say it could have been done, couldn't it?

A. Well, I couldn't tell you whether it had or not.

Q. If such was the case you didn't see it?

A. I just told you I saw no evidences of any

mining.

Q. You say you saw no evidences of mining be-

low the dam site ? A. Yes, sir.

Q. And yet you do know, don't you, that there
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has been mining done below the dam site f

A. I do not.

Q. From yonr general knowledge of the condi-

tions of this country, haven't yon that knowledge "?

A. I have not that knowledge.

Q. You have not. I understood you also to make

the statement that there was no other location for a

dam site or reservoir below the reservoir which this

defendant company has been [858—802] con-

structing in that canyon.

A. I said no reservoir site.

Q. Below that place? A. No, sir.

Q. And a great many above that location?

A. I couldn't tell you.

Q. Have you ever been above in that canyon?

A. Only as far as I meandered the shore line of

this proposed reservoir.

Q. You have never had occasion to be up to the

Beers ranch or McPherson reservoir site?

A. No, sir.

Q. The one above there?

A. Just up at Ironsides?

Q. You do know of one reservoir site above there

at Ironsides? A. Yes, sir.

Q. What other reservoir sites have you seen on

this creek?

A. Those are the only ones I have seen.

Q. Those are the only ones; you visited'?

A. Yes, sir.

Q. The other portions of the creek yoa say you

have never been on?
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A. I was on the McPherson ranch a good many

years ago but I took no observation of it as to iis

availibility for reservoir purposes.

Q. You remember a clam could be comstructed

there for reservoir purposes?

A. Not to my own know^ledge.

Q. You say there is no reservoir site below the

location of this dam^*?

A. Yes, sir. [859—803]

Q. Isn't there a canyon in there?

A. Yes, sir. : \

'./'^'-'T 1|i1)

Q. Couldn't a reservoir be nuade simply by con-

stiiicting a dam acrossi the canyon?

A. Not for practical irrigation purposes; no.

Q. What do you mean by saying not for practical

irrigation purposes?

A. I mean what we are discussing—^for reservoir-

ing w^ater for irrigation purposes.

Q. Can a dam be built across that canyon in Sec-

tion 3 or 11, along in through there or any or either

of those places?

A. A dam could be built in the' canyon at any

point so far as a dam is concerned.

Q. A dam could be built in the canyon at any

point so far as a dami is concerned, yes, sir. And

couldn't it be miade and built solid without having

rock sides to anchor it to?

A. No. There are circumstances under which

it could not be built or made solid without rock

sides.

Q. There are circumstances in which it could not
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be built? A. So as to be safe and substantial.

Q. There are also many circumstances in which

it can be built and made substantial without having

rock sides?

A. If it has a suitable foundation of earth and it

depends upon the height of the dam'.

Q. Now, on both sides of this canyon and at

numerous places below the location of the present

dam site there are numerous places that have good,

high, strong rock walls that you can anchor to,

haven't they?

A. Not on both sides that measures in where the

points come opposite.

Q. There are mountain sides there, aren't there?

[860—804] A. Yes, sir.

Q. You did not go in to find out whether the walls

were of rock?

A. I am testifying to what is on the outside.

Q. If it just has a thin layer of earth on the out-

side you could find out by removing the earth?

A. Yes, sir, by removing the earth.

Q. The earth is ordinarily removed when you go

to attach a dam to a rock wall ? A. Yes, sir.

Q. There is nothing ohysically impossible about

that, would there be ?

A. Have you reference to an earth dam now ?

Q. An}^ kind of a dam.

A. J. told you awhile ago there was nothing impos-

sible about building a dam in the canyon.

Q. Then you can build a dam that will store up

and hold water hehin it in the canyon, can't you?
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A. Yes, sir.

Q. Below the location of this present dam ?

A. Yes, sir.

Q. And the amount of water that is held behind

it depends on the height/i of the dam?

A. Yes, sir.

Q. Well, what are the height/^ s of this cliff on

both sides of that canyon through there ?

A. Well, it is at least 600 feet to the table land

above it.

Q. And if you were to build in there 200 feet in

heights it would hold a basin of water that much in

depth, wouldn't it?

A. Yes, sir, there would be 200 feet of water next

to the dam.

Q. What is the fall of the creek through that

country? [881—805]

,A. I couldn't tell you as to the canyon below the

present dam; I didn't take any levels there.

Q. I will ask you if the creek for half a mile or a

mile and even for a distance of two miles at times

is not almost level, the creek-bed as it goes through

that canyon starting below about a half a mile or a

quarter of a mile below the present dam site, if it

doesn't run almost level for quite a distance in the

canyon ?

A. No, there was a little water running when I

was up there a couple of weeks ago. From that

water there is quite a bit of fall.

Q. I know there is a fall of five or ten or twenty
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feet a mile but for all practical purposes it is practi-

cally level.

A. No, I think there is more fall there than at the

present reservoir site.

Q. What would you say the fall would be for the

two miles below the locations of the present dam?

A. Well, I should judge 100 feet in the two miles.

Q. What is the width of the canyon?

A. I did not measure the canyon at any point

below.

Q. You looked at it ? A. Yes, sir.

Q. Now, give me your best estimate of the width

of the canyon.

A. It will probably average 150 feet.

Q. Now, in addition to that from three-quarters

to a mile below where the present dam is' there is an

opening up in the canyon or spreading out place, isn't

there ?

A. It opens up a short distance above the Willow

Creek valley.

Q. I am not talking of that. There is that open

place, but isn't there another one within about three-

quarters of a mile below the location of the present

dam site where it opens up ? [862—806]

A. It wasn't open enough to attract my attention.

Q. Will you say there is none there 400 feet wide ?

A. I may say that it did not attract my attention.

Q. Will you say that is not three hundred feet

wide?

A. I gave you what I considered to be an average.

Q. Will you say there is not one there 300 feet
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wide in your best judgment?

A. No
;
possibly there might be some little open-

ing that wide.

Q. I will ask you as a matter of fact if in the

place I indicate it doesn't open out over 700 feet. I

am referring to a spread in the hills there that is

about half to three-quarter of a mile below the pres-

ent dam site location—more than 700 feet ?

A. I am satisfied there is not any place that wide,

but, as I say, I never made a measurement, but I am
satisfied there isn't any place that wide.

Q. Now, I will call your attention to the blue-

print marked ''Plaintiff's Exhibit No. 2"; I believe

you stated this was prepared by you?

A. Yes, sir.

Q. That blue-print doesn't show the location of

these ditches on both sides of the creek that you have

just referred to? A. No, sir.

Q. You did state in jouv evidence that the ditch

on the side which has been called the left-hand side of

the creek going up passing through Section 28 ex-

tended down from 100 to 200 feet into Section 27,

didn 't you ? A. Yes, sir.

,Q. It extends do^\Tl below the location of the dam
site as you have drawn it on this blue-print ?

A. Yes, sir, that is the indications of a ditch where

work had [863—807] been pai'tly done.

Q. That is, the work you had been able to trace.

Take this pencil and mark just as near as you can

how far down that ditch extended.

A. Well a couple of hundred feet would not bring
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it only in there some place.

Q. Will you say that it did not go any farther

than 200' feet?

A. No, I wouldn't. I didn't measure it and I

only gave you my judgment.

Q. Will you say it didn't go as much as six or

eight hundred feet into 27?

A. From where it crossed the section line ?

Q. Yes, sir, into 27 ? A. Yes, sir.

Q. Oan't you go there now and trace that now
more than five or six hundred feet below that section

line ?

A. I couldn't tell you only what I done a year ago.

I didn't try to follow that ditch up this summer and

had mo occasion to, but last year I did.

Q. If it is there at the present time it was there

at that time ?

A. I couldn't tell what additions were made to it.

Q. If no additions were made to it you could ?

A. Yes, sir.

Q. Put a mark where you think, to the best of

your remembrance the ditch extended to.

(Witness mrks Exhibit 2.)

Q. Could you see where it delivered water into the

runway—the spillway over into Section 27 ?

A. Yes, sir, this summer I did.

Q. Now, did you see when you were there last

year where the ditch had delivered water over into

27? [864—808] A. No, sir.

Q. You did not notice that? A. No, sir.
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Q. Now, about where did that ditch first start

from '^

A. I have not been to the head of that ditch.

Q. It was away above the top of the reservoir

site as shown on this Plaintiff's Exhibit 2 is located

in' that Section 20? A. Yes, sir.

Q. You did, or was able to trace it all through

Sections 20, 21, 28 and down into Section 271

A. Yes, sir ; as far as I made this meander I saw

the ditch above me all the way.

Q. The place you indicated there as I drew

my finger would be on the left-hand side of the creek

as you go up ? A. Yes, sir.

Q. That is the ditch Ave have been talking about

up to the present time? A. Yes, sir.

Q. About how high above the level of the water,

assuming that the reservoir is as you have testified,

or is about as you have testified, 100 feet high, filled

with water, how high above that line would this ditch

be as it ran through Sections 20, 21 and 28 and to 27?

A. I can only answer that as to about where it

enters 27. There it is 60 feet higher than this con-

tour line.

Q. Then, it must be at least 60 feet higher than

the level of the water at any place in the reservoir ?

A. Yes, sir.

Q. And from that on up. A. Yes, sir.

Q. I wish you would take that map and this

pencil and over ,[S^^—S^^] there at that table

draw that ditch clear on around through these sec-

tions as near as you can.
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A. I didn 't take any survey of that ditch.

Q. You draw it as best you can.

Mr. HUNTINGTON.—If you think you cannot do

it so that it will substantially show the location of the

ditch then we object to the marking of the exhibit.

Mr. HART.—Now, you may come over to the table

and proceed to do it.

(Witness marks Exhibit 2 of plaintiff's proof.)

Q. Then that line which you have drawn in pencil

and you have marked ''A" ''B" is the location of

that ditch as you remember it ?

A. Yes, sir, practically so.

Q. Now, you also stated that there was another

ditch on the right-hand side of the creek going up,

didn't you? A. Yes, sir.

Q. That ran through Siections 20, 21, 28 and into

27, didn't it?

A. No, sir, I don't think it enters 27.

Q. Will you say it doesn't enter 27

?

A. I will say that I don't think it enters 27 as a

completed ditch.

Q. Will you say it didn't enter 27 so you could see

the work that had been done upon it ?

A. Yes, sir, I will say it didn 't do that.

Q. Now, you just take the map and draw another

line. The ditch on the right-hand side, how far

above the level of the reservoir, assuming the reser-

voir was filled with water, [866—810] would the

ditch on the right-hand side be?

A. The head of that ditch would be practically on

a level with the water when the reservoir is filled.
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Q. The ditch on the—the head of the ditch on the

right-hand side would be practically on a level with

the water when the reservoir is filled?

A. Yes, sir.

Q. What would be the whole course of the ditch ?

How much above the level of the water with the reser-

voir filled ?

A. I didn't take the elevation of that ditch. I

only know that it kept dropping away from our con-

tour line but at what rate I couldn't tell you.

Q. Will you say it never went below your contour

line ? A. Yes, sir.

Q. Now, just draw the ditch as it was, I imder-

stand you did not measure or survey it.

A. With the same reservation as the other?

Q. Yes, sir.

(Witness draws line on Plaintiff's Exhibit 2.)

WITNESS.—To start with it is on the eoutour

line.

Q. Now, at the place where it commenced put the

letter ''C." (Witness complies with request.) At

the place where it ends put the letter "D," make it

large. (So marked.) At the place I point out there

put the letter "E." (So marked.) At the place I

point out put the letter ''F." (So marked.)

Q. The line " C " as you have drawn doAvn to "D "

represents the canal or ditch on the right-hand side

of the creek going up ? A. Yes, sir.

Q. From the point "C" to the point "E" the

ditch is practically the same as the contour line you
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have drawn on this map? A. Yes, sir. [867

—811]

Q. From the point "E" to the place "F" the

ditch falls a few feet below the contoiu* line ?

A. The first half of that distance it falls consider-

ably below but it is more of a gradual slope there.

Q. But a slight distance at any rate, that is what

that means, that it falls below the contour line ?

A- Yes, sir.

Q. And your memory is that it ends at "D " ?

A. Yes, sir.

Q. Now, is there another mining ditch running

through Section 21 coming in from the top ?

A. N'ot that I seen.

Q. Did you observe a house upon the hillside a

little piece up there, quite a little distance away in

Section 21?

A. I was there a year ago and we passed a house

in running east from the northwest corner of 21, but

I do not recollect which side of the line the house was

on. It was away up on top of the mountain.

Q. Have you been around—if there is another

ditch on Section 21 you do not recall it, running

through over into Section 28 and do^vn into Section

27 ? A. No, sir.

Q. Have you had occasion in your life to be

around mining operations where they have used

ditches in mountainous countries ? A. Yes, sir.

Q. Ditches constructed—^what were these ditches

built out of ? A. They are in earth and rock.

Q. Ditches on the mountainside constructed in

earth and rock are they subject to destruction by the
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mountain torrents, land-slides and so forth ? [868

—

812] A. ,1 think so.

Q. I will ask you if you have not seen in yooir ex-

perience ditches used in one mining season com-

pletely destroyed or broken in many places by the

next season by rain or otherwise ?

A. Yes, sir, I have seen them damaged or broken

in j^laces.

Q. Grass and vegetation grows in this countiy

very rapidly where there is water on it?

A. Yes, sir, where there is water it does.
'

.Redirect Examination by Mr. HUNTINGTON.
Q. You speak of Ironsides, Mr. Johnson; how

far is that above or about how far is it above this pro-

posed reservoir?

A. Why, it must be twenty miles above.

Q. Now, you spoke of one place on their dam up
there which you say was possibly fifteen feet high.

Where was that with respect to the end of the spill-

way of their sluice ?

A. Why, it was near where the gate would be

—

where they have made preparations for their gate

and conduits.

Q. Is it under the end of their sluiceway or some

other point ? A. It is not under the spillway.

Q. Was the core visible above the surface at that

point where it is fifteen feet high ?

A. This was off to one side of the core. There is

a small projection of the core shows right down the

canyon from ,[869—813] where this point is.

Witness excused.
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Rebuttal).]

J. F. WEAVER, a witness produced on behalf of

the complainant in rebuttal, after being duly sworn,

testified as follows:

(Examined by Mr. HUNTINGTON.)
Q. Mr. Weaver, where are you residing at the

present time ? A. Near Ontario in this county.

Q. Have you ever lived on Willow Creek ?

A. Yes, sir.

.Q. How long have you lived there ?

A. About twenty-five years, most of the time.

Q. Did you own land through which Willow

Oreek passed? A. Yes, sir.

Q. Are you familiar with the streams emptying

into Willow Creek from the two sides ?

Mr. HART.—Objected to as incompetent and not

proper rebuttal evidence, it is a part of complain-

ant's case in chief. [870—814]

A- Yes, sir.

Q. I will call your attention to the creeks coming

into the east side of the valley, namely. Baker Creek,

Fips Creek, Stone Quarry Creek and Dry Gulch, are

there any others'?

A. Not of any importance; that is, in the lower

valley.

Q. Also on the other side. Black's Creek, Dry
Creek, Sheep Corral Creek, Turner Creek, Little

Willow Creek and Current Creek. I wish you would

state what the fact is as to how the flood waters from

those creeks usually descend ; that is, with respect to
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the time when the flood waters from the main channel

of the creek descend.

Mr. HART.—Objected to as incompetent and not

proper rebuttal evidence, being a part of complain-

ant 's case in cliief

.

A. Those creeks you have mentioned vary—they

are not all the same. But, usually the water comes

down earlier than it does down the main channel.

Q. What is the fact as to the time that they flow

compared with the tmie that the flood waters flow in

the main channel %

Mr. HAET.—Our same objection goes to all this

evidence.

Mr. HUNTINGTON.—Yes, sir.

A. The water usually comes down a little earlier

than the main channel.

Q. Earlier in those channels than in the main

channel you mean % A. Yes, sir.

Q. What is the fact as to the temperature along

the sides of this [871—815] valley as compared

with the temperature in the mountains of the upper

valley % Is it warmer or colder ?

A. It is warmer.

Q. Do any of these small creeks flow all the year

around ?

A. None of the creeks flow to the Willow Creek

channel the year around that you have named.

Q. Do any of them have any water flowing in

them ? A. Not in great quantities.

Q. What becomes of the water that does flow in

them %
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A. It sinks in the ground. Later in the season

after the first flow of water is over the water usually

sinks except Baker Creek, which is used for irriga-

tion.

Q. Who uses that %

A. Logan. That runs for quite a good while.

Mr. HUNTINOTON.—Here counsel states that he

desires to ask this witness some questions which

should have been enquired into on the examination

of witnesses in chief, but this witness was out of the

city and therefore unable to be present until to-day.

Mr. HART.—We wish to object to it as incompe-

tent and not proper rebuttal evidence, and that the

counsel in doinig so is opening up his case again in

chief, to which we object. If he does we reserve the

right to open up our case in chief should defendant

see fit. Ou^ objection goes to all of your questions

without repeating it, Mr. Huntington.

Mr. HUNTINOT0:S[.—I think I will not go into

it. I do not think it is of enough importance ; I wall

refrain from further examination of this witness and

you may cross-examine him, Mr. Hart. [872^—816]

Cross-examination by Mr. HART.
Q. P'O these creeks you have spoken of dry up or

does the water just sink down into the soil %

A. Both ways. They dry up later in the season

completely, but a good deal of the water sinks into

the ground. They are not all the same.

Q. Iwill ask you if some of them does not run all

through the season at some places and disappear

down into the earth and again appear and again dis-
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appear in the earth ?

A. That is the case with two or three of those

streams.

Witness excused. [873—817]

[Testimony of Walter S. Martin, for Complainant

(in Rebuttal) .]

.WALTER S. MAETIN, a witness produced on be-

half of the comiDlainant in rebuttal, after being duly

sworn, testified as follows:

(Examined by Mr. HUNTINGTON.)
Q. You are the President of the Eastern Oregon

Land Company'? A. Yes, sir.

Q. How long have you occupied that position %

A. I think since 1902 or about then.

Q. Your residence is in San Francisco, Califor-

nia % A. Yes, sir.

Q. And your office there ? A. Yes, sir.

Q. And Mr. Clagett is the local agent of the com-

pany at Vale, is he ^ A. He is.

Q. And Balfour, Guthrie & Company the General

Agents for the state of Oregon % A. They are.

Q. Mr. Martin, some questions have been asked by

the defendant's counsel in this case touching the atti-

tude of your company toward the development of

irrigation in Willow Creek valley, and particularly

your opposition to the Malheur Irrigation Company,

your attitude toward the Federation and your atti-

tude toward this defendant company. I wish you

would state briefly what is the attitude of the Eastern

Oregon Land Company as you understand it to be

with respect to irrigation in this valley and with re-
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spect to this defendant company. [874—818]

Mr. HAET.—Objected to as incompetent, irrele-

vant, immaterial and further object to it as not being

rebuttal evidence, it being part of complainant's case

in chief, Mr. Martin being present while some of that

evidence was being introduced.

A. In relation to the present defendant company

the statement that I would make might be different

than that in relation to the Malheur Irrigation Com-

pany and the Federation in as much as we had some

talk with them, or negotiations with them about their

project, whereas in relation to this company we have

never had any such negotiations. In relation to the

Malheur Irrigation Company and to the Federation

the company stated a number of times and reiter-

ated

—

Mr. HART.—Object to the witness detailing

secondary e\ddence and hearsay evidence and as in-

competent and not proper rebuttal evidence.

WITNESS'.—I would correct my answer to say,

that I, representing the Company and upon their in-

structions, have in each case stated to the irrigation

companies mentioned

—

Mr. HART.—Object to the witness stating what he

has stated to any other irrigation company other than

the defendmt company unless some officer of the

defendant company was present as hearsay and as

self-serving declaration and not the best evidence and

not competent in rebuttal.

WITNESS. —that if their plans were well con-

ceived from an engineering point of view, and if their
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financial ability [875—819] was shown, that the

Eastern Oregon Land Company would be glad to join

its lands in such a project, and, if necessary, would

financially assist them in carrying out the plan.

Q. Now, has the defendant

—

Mr. HART.—I ask that all his answer be stricken

for the reasons formulated in the objection as incom-

petent, irrelevant and immaterial.

Q. Has the defendant company ever offered to

negotiate with you in any way or apprise you of any

intention upon its part to develop an irrigation sys-

tem whereby any of the lands other than its own

could be irrigated ?

Mr. HART.—Objected to for the reason it is in-

competent, immaterial and there is no obligation

upon this company to run after the Eastern Oregon

Land Company and tell them what it is doing, and

objected to for the further reason it is a part of com-

plainant 's case in chief and it is one of the things he

did enquire about when his witnesses were on the

stand in chief.

,WITNESS.—The defendant company, as far as I

know, has never invited us to join our lands in their

irrigation plan, has never outlined to us what the plan

was, and has not negotiated with us in any way for

obtaining any of our lands necessary to their project

or for the obtaining of any of our lands for irrigation

through our participation or otherwise.

Q. Have they ever conferred with you about your

riparian rights or anything of that kind? [876

—

820]
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Mr. HART.—Objected to as incompetent, irrele-

vant and immaterial and part of complainant's case

in chief, and was gone into by the complainant in

chief.

A. They have not.

Q. What is the desire of your company with re-

spect to the development of irrigation, of an}^ irriga-

tion that will be general for Willow Creek valley ?

Mr. HART.—Objected to as incompetent, immate-

rial and the desire of this complainant company hav-

ing nothing to do with the issues in this cause, and

further object to it as not proper rebuttal evidence.

A. This company is very much interested in hav-

ing an irrigation project that is feasible and compre-

hensive put into effect in this valley.

Cross-examination by Mr. HART.
Q. Very much interested to have an irrigation

project that is feasible and comprehensive put into

effect in the valley, is that it? A. Yes, sir.

[877—821]

Q. And you, or rather jouy company pretends to

reserve the right to say whether or not it is feasible

and comprehensive ?

A. We reserve the right, yes, sir, if we are ex-

pected to participate in it through the ownership of

our lands and possibly liens on them to understand

and approve all the engineering plans and the finan-

cial plans that affect our property.

Q. And because this defendant company did not

come after you and make an exhibition of themselves

and their plans to the Eastern Oregon Land Com-
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pany completely, why you kind of had your feelings

hurt?

A. On the contrary my feelings have not been

hurt in the least.

Q. Well, the feelings and conscience of this com-

plainant corporation it is kind of nettled and hurt.

A. Well, I am very sorry to hear it.

Q. You are very sorry to hear it. Now, Mr. Mar-

tin, you have known for a long time and have had

copies of the Articles of Incorporation of the Willow

River Land & Irrigation Company, haven't you?

A. I could not be sure that I have copies of the

Articles of Incorporation of the Willow River Land

& Irrigation Company.

Q. Have you ever seen a copy of the articles of

incorporation ?

A. I do not recollect to have seen them; it may
be that I have them.

Q. You know that it is a Public Service Corpora-

tion, don't you?

A. I have been informed that it is not.

Q. You have. Well, if the Articles set forth and

show that it is a Public Service Corporation then

your information in that regard would be erroneous,

would it not? A. It would. [878—822]

Q. You know that if it is a Public Service Cor-

poration you have the right if you own any land to

compel it to furnish you water at a reasonable rate

and at the same rate it furnishes other lands with

water ?

A. I do not know that, but I assume that possibly
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it would be true.

Q. A thing of that kind would create no lien upon
your land nor for your land in any way except by

contract when you wanted to get water, that would be

the substance.

A. By my asserting a right which you say I have

to compel them to furnish me with water on the same

terms as others I would not necessarily put my lands

under a lien. I suppose that is true.

Q. And it would become immaterial to you, and

you would not under those circumstances think it

necessary for this company to come do^Ti and submit

its plans and prospects to the Eastern Oregon Land
Company ?

A. I have had some experience in California with

irrigation companies, and I would be very, very loath

to enter into any kind of agreement with an irriga-

tion company without a real understanding of its

engineering plan and its ability to carry out a plan.

Q. This irrigation company has not asked you to

enter into any agreement with you, has it?

A. So far as I know it has not.

Q. We are not attempting to make you enter into

an agreement mth us, are we ?

A. I did not say you were.

.,Q. Aiiy more than when you buy a ticket to ride

on a railroad it is a voluntary contract you enter into

between yourself and a Public Service Corporation.

[879—823]

A. As I understand the proposition, if the Willow

River Land & Irrigation Company carries out its
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proposition it will obtain possession without consent

on our part of certain lands that belong to us and will

deprive other lands we own of the benefit of flood

waters by storing those flood waters in the reservoir.

Mr. HART.—I will ask that the flood waters be

stricken out as that has been gone over in your evi-

dence in chief.

WITNESS.—It is for those two reasons I would

be interested to know if I did enter into negotiations,

to know whom I was talking with.

Q. The land you speak of there is two or three

hundred acres of land they raise wild grass upon,

that is the land you speak of being flooded ?

A. I regard the uplands that are grazing lands

as intennediately connected and deriving a value

from the low lands w^hich raise wild grass and which

have some water on them.

,Q. You know that this defendant company has

located a large storage reservoir site up some six or

seven miles—four to six miles higher than the dam

site on Section 28, do you not?

A. Not of my own knowledge ; I have heard that

it had.

Q. You have been up there attempting to locate

or have located a reservoir site between those two

dam sites of the defendant company?

A. Which two ?

Q. The one in the mountains and the one on Sec-

tion 28. A. I have not.

Q. Haven't you been selecting a dam site between

those two—have no intention of selecting a dam site
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between those two ?

A. I have no specific intention of selecting a dam
site in that location, although I would not say that if

a dam site w^ere [880—824] recommended in con-

nection with a plan we might adopt hereafter that it

might not be located there ; I have no knowledge of

that site.

Q. Have you been looking at a dam site that has

been recommended to you in there ?

A. I have looked at the McPherson dam site and

the Beers dam site, as commonly known.

Q. Any others on this side of those places'?

A. None with an idea in mind as applying to any

project that I know of.

Q. Well, did you look at one anyway for any pur-

pose up there?

A. None except the McPherson and Beers dam
site.

Q. Were you looking at the Beers dam site day

before yesterday, and yesterday and this morning

and one year ago? A. No.

Q. Have you been looking into the acquiring or

location of a dam site for irrigation purposes taking

the waters from Willow Creek or from any other

source that can be delivered into the basin of Willow

Creek valley ?

A. I have been giving a good deal of attention to

the project for the irrigation of the WilloAv Creek

valley. In connection with that I have examined the

possibilities of acquiring the McPherson dam site.

Q. When were you doing that ?
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A. Well, since the (?) Federation retired from

the field.

Q. Have you been doing it since the commence-

ment of this hearing ?

A. Not since the commencement of this hearing.

Q. You have not been doing that since the com-

mencement of this hearing ?

A. I have not been doing that since the commence-

ment of this hearing. [881—825]

Q. But it has been done since the commencement

of this lawsuit % A. Yes, sir.

Q. Now, the McPherson dam site w^as one of the

properties of the Federation Irrigation Company?

^A. They had some contract on it.

Q. Were j^ou opposing them in the development

of their plans % A. No, sir.

Q. The Beers dam site was one of the properties

of the Corn (?) Federation?

A. I think they had a contract for that.

Q. You know^ the Beers dam site is between the

storage reservoir located upon by the present defend-

ant company and the dam site in Section 28 that they

are building, do you not ?

A. The one in controversy, 27 and 28 ?

Q. Yes, sir.

A. Yes, sir, I know that is between the two.

Q. Have you looked at any locations during the

commencement of this hearing and considered its

availability as a dam site or reservoir site suitable to

irrigate lands in Willow Creek valley?

A. I have.
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Q. Since the commencement of this hearing ?

A. I have.

Q. Where was that ?

A. At the McPherson dam site.

Q. At the McPherson dam site ?

A. Yes, sir, at the McPherson dam site.

Q. That dam site at McPherson 's have you filed

on it ? A.I have not.

Q. Have you acquired it? A. I have not.

[882—826]

^Q. Have you attempted to acquire it?

A. I have not.

Q. Any contract on it ? A. I have not.

T^. You know that the dam site at McPherson

would catch the waters before they reached the stor-

age reservoir contemplated by tliis defendant com-

pany, do you not ?

A. If the successors of the Corn Federation do

not catch them first.

Q. I say if you were to acquire the dam site at

McPherson you would catch the waters before they

reached the storage reservoir site of this company,

wouldn't they?

A. I understand that the waters are filed on at

McPherson by the Willow Creek Water Users Asso-

ciation.

Q. Answer my question.

A. Physically they would.

Q. And in that manner it would tend to deprive

this company of making use of their storage reser-

voir up there, wouldn't it?
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A. Which storage reservoir ?

Q. The one they are calculating on building in

that location they have up there.

A. I presume it would.

Q. If you were to acquire that then you would

checkmate this company, if you were to acquire the

McPherson dam site and put in a reservoir there you

would checkmate this company?

A. Not unless I agreed to furnish them with

water to fill their dams.

Q. You mean you would hold the company up and

make them pay you to fill their storage reservoir, is

that your idea? A. That is not my idea.

[883—827]

Redirect Examination by Mr. HUNTINGTON.
Q. The examination which you have made of the

McPherson dam site, as I understand you, was an

examination to assist you in determining if a project

were possible at that point, is it, or practicable ?

A. The examination I made was for the purpose

of determining whether or not a project was feasible

at that point
;
yes, sir.

Q. Is it your intention—is it your intention or the

intention of anyone connected with you so far as you

know to attempt to take any property unlawfully or

wrongfully, either water rights or reservoir sites or

anything else ? A. It is not.

Mr. HAET.—Mr. Martin, I feel it my duty to

notif}^ 5^ou now on behalf of the defendant company,

and I notify you as the officer of the complainant

company that this defendant company owns a dam
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site below or in the vicinity of the Beers dam site you

speak of some four or five miles below McPherson's

and four or five miles beyond the present dam site

in Section 28; that it is the intention of the company

to construct a large reservoir there for the purpose of

storage and irrigation. And, further, it is the inten-

tion of the company to irrigate lands with those

waters, bringing the waters in the creek-bed from

one place to the other, and that we have filed and have

a proprietary interest and ownership [884—828]

dating back for many, many years for all the waters

of Willow Creek.

WITNESS.—I do not wish to accept notice at this

time and in this manner that will bind the Eastern

Oregon Land Company. I am here to testify in a

case and not to enter into negotiations or accept

notices at this time of the matters in this case.

Witness excused. [885—829]

[Testimony of W. S. Boswell, for Complainant

(in Rebuttal).]

W. S. BOSWELL, a mtness produced on behalf

of the complainant in rebuttal, after being duly

sworn, testified as follows

:

(Examined by Mr. HUNTINGTON.)
Q. Mr. Boswell, where do you reside?

A. At Malheur City, Oregon, this County.

Q. How long have you resided in Malheur

County ?

A. Since 1869'—it was Baker County then.

Q. What has been your business during the time

of your residence here ?
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A. Mining.

Q. Malheur City is near Upper AYillow Creek,

isn't it?

A. It is about two and a half miles from Willow

Creek and about ten miles above Mormon Basin—it

is in Section 29, Township 13 South, Range 42 East.

Q. Are you familiar with the canyon of Willow

Creek from the point where it begins a short distance

above the old Cole place up to Mormon Basin ?

A. Yes, sir.

Q. Did you ever live in that canyon ?

A. Yes, sir,

Q. For how long?

A. Lived there about—from 1872 to 1887.

Q. What part of the canyon did you live in?

Where was your abode ?

A. I lived on Section 20, Town. 14 South, 42

East.

Q. Do you know whether jowc cabin or house

that you lived in [888—830] there was afterward

moved, and, if so, where ?

A. Why, it was moved but I never went to see

where. I sold it to Mr. Cole here and I don't know
where he moved it.

Q. Are jou the W. S. Boswell who gave to In-

senhofer, McCarty and H. C. Cole a quitclaim deed

for the following property: "One common board

house, one and one-half story"—for the property de-

scribed in a deed dated February 25th, 1896, a certi-

fied copy of which was offered in evidence by the

defendant in this case? (Counsel reads deed to wit-
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ness.) Are jou tihe same Mr. Boswell who executed

that deed ? A. I think I am.

Q. Had you ever done any mining in the can-

yon of Willow Creek ? A. Yes, sir.

Q. In what part of the canyon and covering what

period ?

A. Do you mean in the canyon down there?

Q. Yes, sir.

A. I mined in that canyon—I built that ditch

Cole mentioned that Cole^ and Insenhofer got.

Q. During what period were you mining down

there?

A. I went doT\m there in 1872 and I built that

ditch in 1872, 3 and 4, and mined on this section 21,

you are talking about, where that bar is and mined

there for two years. I had it done by some China-

men and in 1875 or '6 I forget which, I went on

Mormon Basin empt^dng in near there on the same

section and mined on Mormon Basin Creek the bal-

ance of the time I lived down there.

Q. Did you do any mining down on Section 28?

A. I don't know. Now, there is a bar that is

down there and while the most of the work I did,

why I don't know. I don't think any of that mining

I did there was on Section 28. I [887—831]

don't know just where the lines run there, but I

know pretty near where the lines run. I think that

bar is all on 21 where the creek makes the elbow

there. I mined there on that bar and above in two

or three different places.

Q. Had anybody mined there before 3^ou went
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there? A. Yes, sir.

Q. State whom.

A. Moffitt. This Ontario Moffitt, Bill Moffitt's

father—I don't know his name. I bought the bar

of him and Walt. Howard, who lived on Upper Wil-

low" Creek. They had worked on that bar.

Q. Now, do you remember a rocky butte in the

canyon do\\Ti near where the line crosses from Sec-

tion 27 into 28, where the sides of the canyon come

pretty close together just above—just below a little

flat that is above it ?

A. Yes, sir, I know where the gulch comes in

from that side and the rocky butte stands right in

between this gulch and Willow Creek.

Q. Was there ever any mining done b}^ you or

anyone else so far as you know below that rocky

butte? A. No.

Q. Wliat was the nature of the canyon down
there, as to being mining ground or otherwise ?

A. Well, the bars all quit and the canyon narrows

in and there is no bars on either side. The sides

are very abrupt.

Q. By "bar" do you mean deposits of gravel and

sand? A. I mean bars of gravel and sand.

Q. Now, how long altogether did you operate on

any of that ground say from Section 20 down to Sec-

tion 27?

A. I mined there one season by myself and some

white men with me to work the bars, and then the

next season I had two different sets of Chinamen. I

wanted to sell out to them. I got about [888—832]
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all I wanted and I wanted to sell out and I got those

men to come down there from the Basin to try the

ground and prospect. They worked there a month

or six weeks and quit. The next season I got an-

other set of Chinamen but didn't work it myself. I

cleaned out the ditch. Now, the ditch was only ex-

tended down to 21; I never extended it beyond. The

dirt work in the ditch was completed for maybe a

quarter of a mile below this bar that is on 21. That

never was finished—I never finished it. I never

worked below that. I prospected and sunk holes all

over them bars below but never mined.

Q. What was the result of your prospects and

why didn't you mine*?

A. The prospects about the same—^the prospects

varied but very little; very little difference in the

prospects.

Q. Now, Mr. Boswell you say you continued to

reside in the canyon until

—

A. 1887.

Q. From the time you quit mining in there down

to the time you left there was any mining diOen ?

A. No, sir, there was a waterspout that knocked

the ditch all to pieces along about that time and I

never did anything more with it.

Q. What was the result of 3^our mining opera-

tions in there as to whether or not you found min-

eral ? A. There is a little gold in all them bars.

Q. You may state whether or not it was mineral

in sufficient quantity to pay for taking it out ;:

Mr. HART.—Objected to as incompetent, because

in the act of mining embraces the element of per-
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sonality ; one maji will make an ocean in money from

a mining claim while another will not. [889—833]

A. It didn't pay me by a good deal.

Q. What was the result of your operations in

there ? A. Well, I was about $4,000' out.

Mr. HART.—Move to strike out as incompetent

and irrelevant.

Q. When jow made this deed to Mr. Cole and In-

senhofer and McCarty what if any right did you

claim to the water or to the land

—

Mr. HART.—Objected to as not the best evidence

and impeaching the record.

A. They had located the ground and fixed up the

ditch and cleaned it out and was mining and had been

for two years before I said anything to them or made

them any deed, and I saw Mr. Cole at Huntington

and asked him if he wasn't going to give me some-

thing or another for that house, and I understood he

got some two or three thousand dollars from some

company to go ahead with the ground and I told him
he could have it for $150 fdr the house, and it cost

me $150, and he wanted a Bill of Sale of the ground
and I told him he could have that.

Mr. HART.—^Ask that the answer be stricken out,

particularly that portion of it—as hearsay and not
the best evidence—^he portion of his answer that

tends to impeach this deed.

Q. Did you claim at that time to own any water
right there?

A. I did not claim anything. [890 834]

Q. You did not claim anything ?
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A. There never was nothing said 'about claiming

that I know of.

Mr. HART.—We ask that the last answer be

stricken as incompetent, irrelevant, because it tends

to impeach his deed.

;Q. What is the fact as to whether or not you at

that time abandoned all claim to the water and land

there?

Mr. HART.—Objected to as incompetent, irrele-

vant, immaterial and not the best evidence and as

evidence offered tending to impeach his deed.

A. I can tell you what I did and you can put your

owTi construction on the abandonment. I hadn't

worked the ground for six years before I left and

hadn't done anything with it because the ditch, as I

told you, was washed out with waterspouts and never

would have. And in 1887 I moved away from there

entirely. I was appointed Receiver for the Eldo-

rado ditch and went up there under Judge Deedy and

took charge of it.

Mr. HART.—Objected to that part of the state-

ment wherein he speaks of having been appointed

receiver and wherein he speaks of what would have

done in the future as incompetent, irrelevant and

immaterial.

WITNESS.—Then, I understood—but that is all

hearsay.

Mr. HART.—Well, don't tell hearsay.

WITNESS.—I was going to tell you what I heard

w*hen they went [891—835] in there and took up

the ground.
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Q. Now, did you understand at the time this deed

was made that Mr. Cole and his associates had made

some sort of an attempt to locate the ground %

Mr. HART.—Object to what the witness under-

stood as incompetent and irrelevant.

A. They had cleaned out the ditch and put in

them flumes where the ditch had washed out and had

commenced their mining. Now, this was the second

year I went after Mr. Cole—^that I saw Mr. Cole.

Q. The second year after *? A. Yes, sir.

Q. Now, Mr. Boswell, while you were there was

there anything done in the way of constructing a

county road down the canyon from about where the

section line crosses the creek between Sections' 27 and

28 down to the valley?

A. We tried to make, to get a county road down

the creek right where the reservoir site is and on

below we did some grading and some work. Then

it was abandoned and quit and give it up and the

road run up over the hill where it does now at the

mouth of Mormon Basin Creek. But, as long as I

have lived in the canyon there was no road down the

creek—only a trail.

Q. Now, Mr. Boswell, from you experience as a

miner in that section of the country I wish you would

state whether or not in your judgment this land from

the beginning of the canyon up to Section 20 is or is

not mineral land.

A. Where do you mean by the beginning of the

canyon ?
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Q. Tlie moutli of the canyon just above Cole's.

[892—836]

A. Well, from Cole's up to where this dam site

is, as I understand it, where this rocky butte is, and

where Mr. Cole there told me where he built his dam,

why it is narrow and) the sides are at an angle of 45

degrees until they strike the run rock on the sides,

and then it is perpendicular, and a part of it on the

east side^

—

Q. Well, from the dam site—you didn't quite

answer my question.

WITNESS.—Well, I didn't finish it. From above

that dam there is gravel bars that carries prospects

of gold. A few fine colors to the pan, and where I

worked, and below me and below this 21 and this

bar, and from then on above the bars are about the

same character clear on up to about the mouth of

Mormon Basin.

Q. What do you consider as mineral land?

Mr. HART.—Objected to as incompetent.

A. I know how miU'Cral ground is, and, as this

man says, one man might make some money out of a

piece of ground and another would not. As I under-

stand it, mineral ground, it has got to be in sufficient

quantities to be remunerative.

Q. That is, to constitute mineral ground as you

understand it there must be sufficient quantities of

mineral to make the mining remunerative ?

A. Yes, sir.

Mr. HART.—Ask that the answer be stricken out

because he has not shown competence to make answer
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and expression of an opinion.

Q. Do you consider there is any mineral ground

from' the mouth [893—837] of the canyon just

above Cole's up to the east line of Section 20, Town-

ship 14 South, Range 42 East?

Mr. HAET.—Objected to as incompetent and im-

material and not the best evidence.

A. My experience there in four or five different

places is that it was not mineral ground, but I

couldn't tell you what it was below, and, as near as I

could tell from prospects, it was about the same.

Cross-examination by Mr. HART.
Q. Mr. Boswell, it is true, isn't it, that one per-

son will look at a piece of ground, and, from his ex-

amination, pronounce it as not carrying gold in suf-

ficient quantities to satisfy him, whilst another one

will come along and mine it and make money out of

it? A. Yes, sir.

Q. That is true. Haven't you ku'own of mining

claims and mining ground having been given up or

sold for a trifling sum by the owner and the prede-

cessor and the successor out of the same ground

would make hundreds of thousands of dollars?

A. No, I never knew where they made that much.

Q. Well, made large sums of money?

A. Generally speaking jou are correct in that.

[894r-838]

Q. Did you ever go to the Dawson and Klondike

country when the mining excitement broke out

there?

A. I have never been outside of Oregon.
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Q. Have you ke^jt familiar witli the placer min-

ing in tlie vicinity of Dawson?

A. I have read accounts of all that country up

there more or less.

Q. Do you not know that hundreds of claims or

large stretches of the country have been mined over

and then abandoned, whilst the Gugenheim interest

are now dredging the same ground at great protit.

Mr. HUNTINGTON.—Objected to as incompe-

tent, irrelevant, immaterial and this witness has said

he did not know.

Q. He has said he is an expert on mining.

WITNESS.—No, sir, I am not much of an expert.

Q. And you don't claim to be an expert?

A. No, sir, give me a pan and pick and shovel.

Q, And if you see the gold in it you can get it

out. And other persons may operate through gold

saving devices that would make ground valuable

whilst with your method you might not be able to get

gold sufficient to pay you ?

A. Yes, sir, the better the appliance the more you

can do.

iQ. The fact is you have found gold all up and

down that creek from the commencement of the can-

yon to way beyond Mormon Basin, haven't you?

A. Well, Mormon Basin Creek heads in about six

miles—eight miles from Willow Creek that is one of

the richest camps there is in Malheur County.

Q. I did not ask that, Mr. Boswell. I say from

Willow Creek [895—839] canyon in the com-

mencement of the canyon clear on up to the vicinity
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of Mormon Basin you find gold?

A. You mean Mormon Basin Creek, do you ?

Q. Yes, sir. You find gold, don't you?

Q. Yes, sir; all fine gold.

Q. And where .you find gold, why then that is

mineral land ? Isn 't it ?

A. It is if it will pay you.

iQ. Well, if people have mined the gold even in

a crude way and paid a royalty of $450 a year,

why then it is mineral land, isn't it?

A. Well, it is owing to how much it cost them.

Q. Well, if they paid a net royalty of of the

amonnt they received ?

A. A net royalty over and above expenses?

Q. Yes, sir; that would he mineral land,

wouldn 't it ?

A. I don't see why it sihould not be it if paid all

expenses and that much over.

Q. You don't sell property you don't own, do

you?

A. Why, I ain 't been in the habit of doing it.

Q. You never did such a thing as that, did yoii?

A. I don't know that I did.

Q. Therefore, when you made that deed of con-

veyance to Mr. Insenhofer and others you sold to

them property you didn't own?

A. I didn't own it.

Q. You didn't own it?

A. Mr. Cole there knew just about as much about

that as I did.

Q. Didn't you sell him those ditches?
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A. Two years after be jumped them.

Q. Well, yow were claiming rights in them,

weren 't you ? [896—840]

A. He wanted this right.

Q. You went to him ?

A. I went to him about my house.

Q. And you claimed rights in those ditches ?

A. No.

Q. You sold it to him?

A. I gave him a quitclaim deed and I will give

him another one to-day if he wants it.

Q. You got $150 of his money ?

A. That makes no difference.

Q. Well, you got that much money for them,

didn't you?

A. Well, I will say No then if you force me to it.

Q. Didn't he pay you $150? A. No.

Q. The deed recites that he did.

A. It says so. I have got his note and got some

credits on that note. That is nobody's business but

Leonard and I. That is all right between us.

Q. Then, you took his note for $150?

A. I suppose that would be it.

Q. Now, at the time you went there it had been

mining ground and had been mined before, hadn't

it? A. It had.

Q. :Mr. Moffitt had mined it ?

A. Well, I never saw him mine it, but there was

mining done there when I bought it, and he told me
he mined it.

Q. Did you buy him out?
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A. Yes, sir I paid him $75 for his interest.

Q. How long had Moffitt been mining in there f

A. TTell, that I don't know. I don't think he

had mined there only about one year or one season

maybe. That was done [897—841] before I ever

went down into the canyon there.

Q. You say yon left there in 1S77, the canyon?

A. 1SS7.

Q. ISSTf A. Yes. sir.

Q. AYere you back there at any time?

A. I don't beliere I was into that canyon for ten

or twelve years afterwards.

Q. Yon wasn't in there for ten or twelve years

afterwards? A. Xo, sir.

Q. Do you know where Section 21 isf

A. I know where they say it is. I know where

the section line between 21 and 20 crosses Willow

Creek where the road a:oes down the hill and that is

all I know about it.

Q, Did you do minina: in 21?

A. That is what I think; I think I mined there.

That is on that bai'. I just guess at that line.

Q. Po you know where 21 joins on 27?

A. I do : it cornel's onto it.

Q. Did you do mining on Section 17?

A. Xo. sir.

Q. Didn't Moffitt mine in Section 21?

A. Yes, sir, that is on that bar. [898—842]



910 The Eastern Oregon Land Co. vs.

(Testimony of W. S. Boswell.)

Redirect Examination by Mr. HUNTINGTON.
Q. Wiien you were down there 10 or 12 years

after you left wasi anyone in the canyon or on the

mines then ?

A. Why the first time I was down there was

about four years ago and Mr. Insenhofer was down

there woriking on this' big ditch of theirs.

Q. Counsel hasi asked' you about whether $450'

royalty would not make ground profitable, being net.

Suppose you had expended $4,0'00 or $5,000 on a

ditch and did' a hundi'ed' dollars' of assessment work

on 13 to 16 claimS' every year and furnished the

water for Chinamen to mine with and furnished

them the ground, or put them in the possession of

the ground and they paid you $450, would you say

that was' a profitable mining venture ?

Mr. HAsRT.—^Objected to as' incompetent and

states' a condition of thC' fact> that is- not proper.

A. That ain't the; way I understand the question.

Q. Well, would) you, or would you not consider it

then remainerativei mining under those conditions?

A. I would not but that ain't 'the way he asked

the question.

Q. Do you know how long Moffit had' mined

there %

A. No, but he couldn't have mined there because

that was 1871 that I bought that ground and he mnst

have mined there in 1860.

'Q. Well, judging from the amount of Avork that

he had done? [899—843] Had he done considera-

ble amount of work ?
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A. Not very mucih
;
just along on the rim.

Q. Had' be prospected or could you tell ?

A. Just along on the rim of that bar he had
worked.

Recro'Sis-examdnation by Hr. HART.

Q. Now, you know, as a matter of fact, Mr. Bos-

well, that when one is mining on ground the work of

mining pays the assiesismient, do-esn 't it %

A. It certainly does.

Q. Then, counsel in putting that into his question

was in error, wasn't hei? The question you said he

asked different from the one I asked.

A. If I could talk with you two gentlemen out-

side for a little bit

—

Q. I underisrtand, Mr. Boswell

—

A. I think I understand your question.

Q. But 3"ou could not undeirsftand his que'stions,

could you f

A. Yes, sir, but they wasn't the same thing, not

to mie.

Q. He was trying to put in as one of the expenses

in keeping mining properties that you would do the

ass>essmient over, extra and above the work you

would do when mining. That isn't true, is it, under

the law? [900—844]

A. No, the work is work—a hundred dollars

worth of work on the claim. It don't make any

difference whether you do it or have it done.

Q. It is the same place where mining is' being

done twelve years after you left?
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A. I bavei never been there jet. I have never

seen that dam: I have never seen below there. I

have never been there yet, but three years ago I was

down there at Mormon Basin Creek and panned the

creek and never went down there.

Q. I thought you said you sold out in 1887 and it

was ten years before you went back?

A. I don't mean to Leonard's ground, No, only

to that bar.

Q. Leonard was mining when you were down

there ten years afterwards way down below the

place where you were, wasn't he?

A. I don't know because I wasn't there. That

is what I understood. I have always understood he

done all his mining below where I did.

Witness excused. [901—845]

[Testimony of Thomas W. Clagett, for Complainant

(Recalled in Rebuttal).]

THOMAS W. CLAGETT, a witness recalled in re-

buttal on behalf of the' complainant, having been

heretofore sworn, testified as follows:

(Examined by Mr. HUNTINGTON.)
Q. Mr. Clagett, I think you were examinedi

—

crosis-examined—^somiewhat when you were on the

stand before about the appearance of the canyon

from the valley up to the dam^ site with respect to

mining claims. I desire to ask you whether or not

when you went up thei-e in July, 1908, you made any

special examination of that canyon to ascertain

whether or not there had been any mining done

below that rocky butte where the dam is?



The Willow River Land d Irrigation Co. 913

(Testimony of Thomas W. Clagett.)

Mr. HART.—Objected to as incompetent and not

proper rebuttal and something the witness has al-

ready been interrogated about by counsel for the

complainant.

A. iSo far as I examined the land in 1908—or the

canyon^—I only examined Section 27 at that time

relative to whether any mining bad been- done upon

it.

Q. What isi the fact as to whether or not there

were any appearances of any mining ever having

been done in the canyon below the dam site?

jMr. HART.—Objected to as not proper rebuttal

and counsel has already gone into that. [902—846]

A. I will say there has never been any mining

done on Seiction 27 below the dam site or above.

Q. There has been something said during the

examination of defendant's witnesses about a talk

with Colonel Mann at the dam site as I understood

it. Who was Colonel Mann, do you know?

Mr. HART.—^Objected to as immaterial and not

proper rebuttal.

A. Colonel Mann lives near Waverley, Wash-

ington, and I met him the first time I came to the

Malheur in 1907. We were together on Willow

Creek at that time as far up as Mr. Emor}^ Cole's

farm.

Q. State what the conversation was Mr. Leonard

Cole testiiied to.

Mr. HLART.—Objected to as improper, not proper

redirect and as not impeaching in any manner.

Further than that Mr. Cole never testified to any
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conversation lie bad' with, this witness or with

Colonel Mann in the presence of tliis witness.

A. Mr. Cole stated on the stand that he had a

conversation wdth Colonel Mann in my presence or

at least that I overheard the conversation in which

he was talking mth Colonel Mann regarding a dam
site in the canyon so that I knew at that time re-

garding the dam site in the canyon. That was the

conversation given here.

Q. What was that conversation?

A. I do not recall the conversation. I may have

overheard it [903—847] and probably did.

Q. Wliat was Colonel Mann doing np in that

canyon?

A. He came there, I believe, principally to meet

his partner

—

Mr. HART.—Ask that answer be stricken out as

incompetent, immaterial and not proper redirect ex-

amination and as hearsay and not the best evidence

and his opinion.

WITNESS.— —who had an option on the min-

ing ground in the canyon and who was then there.

Mr. HART.—^Move to strike out as incompetent

and hearsay

Q. The thmg I am' getting at is, if you know, was

whether Colonel Mann was there for the purpose of

developing an irrigation project, or a mining project

or what was it %

Mr. HART.—Objected to as incompetent as it

asks this witness to answ^er what was in the mind

and intent of another man not in this case and in-
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competent, immaterial and not proper rebuttal evi-

dence and hearsay.

WITNESS.—Colonel Mann at that time told me
of their having an option upon this' mining ground,

that his' partners! who were associated with him

wished to put a dredge upon the land; that he was

personally opposed to the putting in of the dredge

and that if the dredge should be put in he intended

to withdraw from' the enterprise. [904—848]

Mr. HART.—^Ask that the answer be stricken

as hearsay and incompetent.

Q. Did you imderstand at that time the mining

ground covered any part of Section 27 or 21 ?

A. I did not know that until long afterward.

Cross-examination by Mr. HA.RT.

Q. You wish to say that you did not see holes

where the ground had been sunk on Section 27 when

you were up there ?

A. I was asked if I saw where mining was done.

There is a vast difference between a prospect hole

and mining.

Q. Then you did see prospect holes on Section

27

1

A. I have passed up and down the canyon sev-

eral times since.

Q. I am asking about the time in 1908 that you

testiiied to him about

?

A. I shall tell you about'what I have seen since

als€

—

Q. Did you see any in 1908 at the time j^ou ex-

amined that property and about which you have
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been testifying, any prospect [905—849] holes as

jou call them on Section 27 ? A. I did not.

Q. Did you see them below there ?

A. I was not below there.

Q. Have yon ever seen these prospect holes you

speak of in Section 27 ?

A. I never have. Tliere is one place on Section

27—there is no bar on Section 27. The canyon is

narrow; the creek channel fills almost the entire

channel and any prospect roles' there might have

been, if there ever was, has filled with debris. There

is one place on Section 27 where it would appear that

prospecting had been done at some time.

Q. Do you know anything about mining'?

A. I do sonue.

Q. And placer mining is sometimes found on the

outside of the channel ?

A. If the creek has opened up so one can get to

the bedrock it is.

Redirect Examination by Mr. HUNTINGTON.
Q. Where was this spot you say there might have

been prospecting on Section 27 ?

A. I would say probably the dividing line in the

southwest [906—850] quarter. That is dividing

the southwest quarter of Section 27 into 40's and it

would be in the west half of the southwest 40l I

would not be positive as to the exact location.

Q. When did you s^e that ?

A. I saw that this year.

Q. But did you see it when you and Mr, Johnson

were surveying up there ?
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A. I did' not at that time consider that it was

—

that it had ever beem mined.

Q. Did you see this particular spot? That is

what I am getting at. Was this spot where you saw

it at that time?

A. I do not recall of noticing it at that time at

all.

Q. Now, just when did you see this?

Mr. HART.—Ohjected to as inunaterial.

A. It is probably about May or June of this year.

I don't remember the trip I was on.

Witness excused. [907—851]

Mr. B. S. Huntington appeared on the stand and

his testimony taken. By instiTiction of Judge L. R.

Webster and permission of Hon. B. S. Huntington,

the testimony so taken is not transcribed nor does it

appear in the record.

Mr. HUNTINGTON.—Complainant rests with

the exception of testimony which may be offered

hereafter—which we may desire to offer hereafter

in rebuttal of testimony w%ich defendant may here-

after offer.

Mr. HART.—We can adjourn^ subject to a ten

days' notice given to each other and to the master.

At the hour of 4:45 o'clock P. M., July 28th, 1909,

adjourned subject to ten days' notice as per Mr.

Hart's statement last above.

There being no further testimony offered by

either party, on this 1st day of April, 1910, the case

is closed.

NOTE.—Oomjplainant introduced exhibits ten in
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number, also see page 323. Defendant introduced

55 in numiber, herewith'.

Defendant demands introduction of letters' they

miav wish to introduce in' letter-press book here-

with, also demanded (page 373'—4) submission to ex-

aminer of all further oiiginal letters and letter-press

book covering Willow Creek matters passing be-

tween officers of complainant company, which de-

mand examiner did not make of complainant but

passes same on to court to be decided by Judge Wol-

verton at time of passing on letter-press book and

original letters herewith, unsealed. [908]

[Defendant's Exhibit I.]

(COPY)
E. 0. Land Co. vs. Willow Eiver L. & I. Co. Def.

Ex. I (Roman.) F. E. D.

September 30, 1909.

Mr. F. Roy Davis,

Burns, Oregon.

Dear Sir:

,This is to advise you that as Referee in the case of

the Eastern Oregon Land Company vs. the Willow

River Land & Irrigation Co., you are requested and

directed to omit from the transcript of the evidence

in that case the testimony given by Mr. B. S. Hunt-

ington, and you are also requested to enter as a part

of the evidence for the defendant in that case, all of

the records and documents as shown by the list of

memorandum attached, and to note that these records
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and documents are received in evidence subject to

whatever objection complainant may enter and urge

agsinst them. You are also requested to receive and

enter as a part of the evidence in this case, Notice of

location and appropriation of water from Willow

Creek, made by the Willow Eiver Land & Irrigation

'Co., dated April 7th, 1908, together with copy of the

Map filed with said notice./subject to same right of

objection by complainant. These latter records will

be furnished by the attorneys for the defendant. All

of these records are to be received and entered as

within the time for taking the evidence in this case.

All of the above is pursuant to a mutual agreement

by the complainant and defendant, through their re-

spective attorneys.

Very truly yours,

(Signed) WILiLOW RIVER LAND & IR-

RIGATION COMPANY,
By JOHN B. HART and

LIONEL R. WEBiSTER,

,
Attorneys.

(Signed) EASTERN OREGON LAND
COMPANY,

By HUNTINGTON & WILSON,
Attorneys. [909]
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[Defendant's Exhibit II.]

(COPY)

E. O. Land Co. vs. Willow River L. & I. Co. Def.

Ex. II. F. R. D.

In the Circuit Court of the United States for the Dis-

trict of Oregon, Division.

.
No. .

EA'STERN OREGON LAND COMPANY,
Complainant,

vs.

WILLOAV RIVER LAND & IRRIGATION COM-
PANY,

Defendant.

Certified copies of the following instruments have

been furnished in this case. 'They are not arranged

in order as yet.

1. Deed from J. W. Insenhofer, John Shinners,

Francis D. Shinners, his wife, J. L. Cole, Emily I.

Cole, his wife, H. C. Cole (the former wife of Leon-

ard Cole) to the Willow River Land & Irrigation

Company. Quitclaim deed, consideration $20,000.

Deed executed May 20, 1908, recorded in Book O,

Page 312, Clerk's Office, Malheur County. The deed

describes the various lands previously held as mining

claims in Sections 20, 21, 28, 27 and 34. These min-

ing claims being known as the Junction Placer Min-

ing Claims, recorded December 5, 1894, Book C, Page

123 ; also the Boswell Placer Mining Claim, recorded

December 5, 1894, recorded in Book G, Page 122;

also the Thomas Placer Mining Claim recorded De-
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cember 1, 1894, Book €, Page 121; also the Insen-

hofer Mining Claim, recorded February 11, 1897,

Book D, Page 41; also the Otilda Placer Mining

Claim, recorded June 27, 1903. [910]

2. Otilda Placer Mining Claim location, dated

June 24, 1903, recorded June 27, 1903. J. W. Isen-

hofer, locator.

•3. Placer Mining Claim located by J. G. Green,

located October 15, 1870, originally recorded Volume

B, Page 202, Eeeord of Placers for Baker County,

Oregon, now recorded Book B, Page 109, Malheur

County.

4. Deed from J. F. Weaver, Kate Weaver to J.

W. Insenhofer, H. C. Cole, Joseph Eddy, being an

undivided one-eighth interest of a mining claim

located in Sections 20, 21 and 28, TowTiship 14 S.,

Eange 42 E, containing 160 acres, dated January 3,

1905, recorded Book B, Page 452.

5. Deed to J. W. Insenhofer, H. C. Cole, and

Joseph Eddy to J. M. Weaver to a one-eighth inter-

est of a mining claim in Sections 20, 21 and 28 con-

taining 160 acres, dated December 31, 1894, recorded

Book B, Page 453.

6. Deed Joseph Eddy, Mary J. Eddy, to D. J.

McCarthy. Undivided one-third interest in Boswell

Mining Claim located in Sections 20, 21, and 28; also

a one-third interest in the Thomas Placer Mining

Claim located in Section 28, dated July 23, 1895,

recorded Book B, Page 599.

7. Deed J. W. Insenhofer to the Willow River

Land & Irrigation Company. Otilda Placer Mining

Claim, located Section 27, dated May 26, 1908, re-
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corded Book O, Page 311.

8. Deed, Harry A. Duffy to John Sliinners and

Francis D. Shinners, all right, title and interest in

the placer ground located in Sections 20, 21 and 28

containing 160 acres ; also the placer ground in Sec-

tions 17 and 20 containing 20 acres; also placer

ground in Section 28 containing 20 acres ; also placer

ground in Sections 27 and 34, including the water

right to the waters of Willow Creek, the placer

ground being that described [911] in Book E,

Page 418, recorded November 22, 1897. The deed

from Duffy being filed for record April 5, 1903, and

recorded in Book I, Page 550.

9. Deed from Joseph F. Eddy and Mary J. Eddy

to D. J. McCarthy, dated July 23, 1895, conveying

the following described water rights; an undivided

one-third interest in a water right located on Willow

Creek claiming 400 mfners' inches, as recorded by

H. C. Cole, Joseph F. Eddy, J. W. Insenhofer, Octo-

ber 29, 1894, in Book A, Page 262 ; also an undivided

one-third interest in a water right location made

October 6, 1894 by H. C. Cole, J. F. Eddy, J. W. In-

senhofer for 1600 miner's inches from the waters of

Willow Creek, as recorded in Book A, Page 262,

Water Right Records; also, an undivided one-third

interest in a water right for 300' miners' inches from

Mormon Basin, recorded October 29, 1894, Book A,

Page 261. This deed from Eddy is recorded Book

D, Page 600.

10. Placer Mining location, dated October 24,

1894, recorded October 29, 1894, in Book C, Page 112,

locator Hester C. Cole. The claim is known as the
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Bird Placer Mining Claim, situated 1% miles below

the mouth of Mormon Basin on Willow Creek.

11. Placer Mining location, dated December 21,

1895, recorded December 28, 1895, Book C, Page 151.

Locators, Edward Darby, James Cunningham and C.

M. Foster, containing 20 acres in the southwest

corner of section 27 and 40 acres in the northwest

corner of Section 34.

12. Placer location, dated November 21, 1894,

recorded [912] December 5, 1894, Book C, Page

121. Thomas J. Eddy, locator, being 20 acres of

Section 28.

13. Placer location, dated November 21, 1894, re-

corded December 5, 1894, in Book C, 122, being 160

acres known as the Boswell Placer Mining Claim, the

locators being Joseph F. Eddy, Mary J. Eddy, L.

Cole, H. C. Cole, J. W. Insenhofer, J. L. Cole, J. F.

Weaver and J. AV. Weaver.

14. Water right location located August 22, 1902,

recorded August 28, 1902, Book B, Page 237. The

claim is to all of the water of Cole's Canyon for ir-

rigation and other i3urposes. The place of use is

Cole 's ranch. The place of diversion is the common
corner to sections 16, 17, 20 and 21, To^vnship 15.

The locator is Emery Cole. The notice seems to be

signed also by Ed. Darby, eJ. P. Moudy and W. E.

Irvin. The last three are probably witnesses.

15. Water right location, dated May 29, 1907,

recorded May 29, 1907, Book C, Page 240. Emery
Cole, locator, claims the waters of Black Creek ; also,

claims the flood waters of Black Creek and states that

the waters have been in use by the appropriator and
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his predecessors' in interest since 1872, and further

states the waters are appropriated to be used for the

irrigation of Section 23 and a part of Sections 22, 24,

and 25, Township 15, Eange 42.

16. Placer location, dated January 27, 1897,

recorded February 11, 1897, Book B, Page 41, being

20 acres in the S. W. Section of 27 and 40 acres in the

N. W. 1/4 of Section 34. The locators are S. P. John-

son, JosejDh Hartle and Lewis Stultz. [913]

17. Placer Location, dated January 22, 1897,

recorded January 26, 1897, in Book B, Page 38. The

land is known as the S.W. 14 of Section 27 and the

N.W. 14 of Section 34, containing 60 acres. The

locators are E. B. Butler, L. M. Purcell and O. A.

Purcell.

18. Deed to placer ground, Dennis McCarthy to

Harvey A. Duffy, all my right, title and interest in

placer ground located in Sections 20, 21 and 28, em-

bracing 160 acres ; also the ground in Sections 17 and

20 embracing 20 acres ; also the ground in Section 28,

embracing 20 acres; also, the ground in Sections 27

and 34 and including all interest to water rights be-

longing to the claim. This is a sort of trust deed to

secure the estate of J. M. Duffy and J. W. Insenhofer

from loss because of certain notes. The deed recites

that '

' The conveyances is absolute and complete '

' and

empowers H. A. Duffy to sell and convey in fee sim-

ple ; any amount which Duffy reaves over and above

the amounts intended to be secured are to be paid to

McCarthy. The deed is recorded November 22, 1897,

Book E, Page 418.

19. Deed to mining claims from Hester C. Cole
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and Leonard Cole to J. L. Cole, all our right, title

and interest in the Junction Mining Claim containing

20 acres and the Thomas Placer Mining Claim con-

taining 160 acres, and the Insenhofer Claim contain-

ing 60' acres. Deed dated October 28, 1897 and re-

corded November 11, 1897, in Book E, Page 416.

20. Placer Mining Location, located three miles

below the mouth of Mormon Basin on Willow Creek,

claim known as Thomas Placer Mining Claim.

Thomas J. Eddy, locator, located October [914]

24, 1894, recorded October 28, 1894, Book C, Page

111.

21. Placer Mining Location, known as Willow

Creek Placer Claim, situated three hundred yards

below the mouth of Boswell Creek, locator, Mary J.

Eddy, located October 24, 1894, recorded October 29,

1894, Book C, Page 110.

22. Placer Mining Location, the 'S.E. % of S.W.

14 of S'.W. 14 of Section 17 and N.E. i^ of N. W. %
of N.W. % of Section 20, Township 14, containing

20 acres. The claim is kno\^Ti as the Junction Placer

Mining Claim. Locator, J. T. Bond, located Novem-

ber 21, 1894, recorded December 5, 1894, Book C,

Page 123.

23. Placer Mining Location. The location notice

recites that it is made by J. W. Insenhofer, but not

sigTied. The claim is known as the *' Insenhofer Bar

Mining Claim," located October 6, 1894, recorded

October 29, 1894, Book C, Page 109.

24. Placer Mining Location. Situated on Wil-

low Creek. The name is Orchard Bar Placer Mining

Claim. Locator Leonard Cole, located October 6,
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1894, and recorded October 29, 1894, Book C, Page

108.

25. Mining Claim Location, containing 40 acres

located on Willow Creek, 2 and % miles below the

mouth of Mormon Basin. Locator, F. M. Carter, W.
C. Shreves and D. W. Lambert, dated September 10,

1894, Book C, Page 105.

26. Deed of D. M. Brogan to Willow River Land

& Irrigation Company, conveying the reservoir site

known as "Rocky Point" and the waters flowing

therein which were acquired under appropriation

notice filed on March 16, 1908, dated April 2, 1908,

recorded Book O, Page 154. [915]

27. Deed, T. P. Johnson, L. Stultz and Joseph

Hartle and Margaret C. Hartle to Leonard Cole, J.

W. Insenhofer and J. D. McGartlw, placer ground

in Sections 27 and 34 containing 60 acres, described

as the Insenhofer placer Mining Claim as originally

recorded in Book D, Page 41. This deed made

October 16, 1897, recorded Book E, Page 209.

28. Deed, J. L. Cole and Malinda Cole to J. W.
Insenhofer, H. C. Cole and Joseph Eddy and un-

divided % of the 160 acres of placer ground located

in Sections 20, 21 and 28. Deed dated February 28,

1895, recorded Book E, Page 114.

29. Deed, placer mining ground from J. T. Bond

to D. J. McCarthy, H. C. Cole and J. W. Insenhofer,

the Junction Placer Mining Claim, containing 20

acres, located in Sections 17 and 20. The location

notice being recorded in Book C, page 123. This

deed dated April 2, 1896, recorded Book E, Page 113.

30. Deed, Placer Mining Ground. Thomas J.
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Eddy and Cristina Eddy, his wife, to J? W. Insen-

hofer, H. C. Cole, Joseph F. Eddy. Lands in Sec-

tions 28, containing 20 acres known as the Thomas

Placer Mining Claim. Location notice being recorded

in Book C, Page 121. ,This deed dated April 18,

1895, and recorded Book E, Page 115.

31. Deed, D. M. Brogan to Willow River Land &
Irrigation Company, conveying the reservoir site and

waters flowing therein known as Brogan Basin, ac-

quired by the grantor under appropriation notice

filed March 16, 1908. This deed dated April 2, 1908,

recorded Book O, Page 153.

32. Water Right Appropriation, made by D. M.

Brogan, locating a reservoir site named "Rocky

Point" and all the waters [916] flowing into said

Basin for irrigation, milling and power purposes.

Notice posted March 14, 1908. Claim is also made

for "all the water from Willow Creek for irrigation

purposes or otherwise." Locator D. M. Brogan, filed

for record, March 16, 1908, Book C, Page 316.

33. Water Right Appropriation, made by D. M.

Brogan, locating a reservoir site at Brogan Basin;

also claiming "all water from Willow Creek for ir-

rigation purposes or otherwise," recorded March
16m 1908, Book C, Page 317.

34. Water Right Appropriation, claiming 300

miners' inches of water in Mormon Basin Creek for

mining purposes, located October 6, 1894, recorded

October 29, 1894, Book A, Page 261. Locators are

Hattie C. Cole, Joseph F. Eddy and J. AY. msen-

hofer.

35. Water Right Appropriation, claiming the
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water running in Willow Creek, 1600 miners' inches

for mining purposes, located October 6, 1894, re-

corded October 29, 1891, Book A, 262. The locators

are Hattie C. Cole, Joseph F. Eddy and J. W. Insen-

bofer.

36. Water Right Appropriation. Water run-

ning in Willow Creek, 40O miners' inches for mining

purposes, located October 6, 1894, recorded October

29, 1894, Book A, 262. This shows locators to be

Hester C. Cole, Joseph F. Eddy and J. W. Insen-

hofer.

37. Water Right Appropriation from Willow

Creek, 20,000 cubic inches of water by miners' meas-

ure under six-inch pressure from and of the waters

flowing in Willow Creek. This location notice de-

s<^ribes the location of the present reservoirs. [917]

Dated April 7, 1908, Book D, Page 1, recorded April

8, 1908. Appropriation made by Willow River Land

& Irrigation Company with corporate seal.

38. Water Right Appropriation, 20,000 cubic in-

ches of water by miners ' measure under six-inch pres-

sure flowing in Willow Creek. This appropriation

describes the location of the present dam, made by the

Willow River Land & Irrigation Company, dated

April 6, 1908, recorded April 8, 1908, Book D, Page 2.

39. Water Right Appropriation, for all the waters

of Pole Creek. This appropriation describes the

ditches then constructed or to be constructed and the

land which same passes through. The appropriator,

Emory Cole, claims the waters of all tributaries of

Pole Creek. Dated May 29, 1907, recorded May 29,

1907, Book €, Page 241. [918]
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[Defendant's Exhibit III.]

(COPY)
—5392—
DEED RECORDS OF MALHEUR COUNTY,

OREGON.
Book ''O," Page 312.

KNOW ALL MEN BY THESE PRESENTS:
That J. W. Insenhofer, bachelor, John Shinners and

Francis D., his wi£e, and J. L. Cole and Emih^ I.,

Ms wife, and H. C. Cole, Leonard Cole's fonnei'

wife, in consideration of twenty thousand dollars to

them paid bj^ the Willow River Land & Irrigation

Company of Vale, Oregon, do hereby remise, release

and forever quitclaim unto the said Willow River

Land & Irrigation Company, and unto its heirs and

assigns all their right, title in and to the following

described parcel of real estate, and placer mining-

claim situate in no organized mining district. County

of Malheur, State of Oregon, to wit

:

The Southeast one fourth (1/4) of the Southwest

one fourth (1/4) of the Southeast one fourth (14) of

Section 17, and the Northeast one fourth of the

Northwest one fourth (1/4) of the Northwest one

fourth ^1/4) of Section 20, all in To\\Tiship 14, South,

of range 42 East W. M., containing 20 acres, known
as the "Junction Placer Mining Claim," recorded

on December 5, 1894, in Book C, page 123, in the

Recorder's Office of Malheur Coimt}^, Oregon; also

the East one half (14) of the Northwest one fourth

(14) of the Southeast one fourth (14) and the South

one half (%) of the Northeast one fourth (i/4) of
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the southeast one fourth (14) of Section 20, and the

South one half (i/o) of the South one half (1/4) of

the Northwest one fourth (1/4) of the Southwest one

fourth (14) and the North one half (i/o) of the

Southwest one fourth (1/4) of the Southwest one

fourth (14.) and the North half (i/o) of the South-

east one fourth (1/4) of the Southwest one fourth

(1/4) and the North one half (i/4) of "the Southwest

one fourth [919] (y±) of the Southeast one

fourth (1/4) and the Southeast one fourth (14) of

the S'outhw^est one half (!/>) of the Southeast one

fourth (14) of the West one half (i/o) of the West
one half (I/2) of the Southeast one fourth (14) of

the Southeast one fourth (14) all in Section 21,

TowTiship 14 South of Range 42 East, W. M., and

the East one half (%) of the Northwest one fourth

(1/4) of the Northwest one fourth (1/4), and the

Northeast one fourth (14) of the Southeast one

fourth (14) of the Northeast one fourth (14) iii Sec-

tion 28, Township 14, South of Eange 42 East, W.
M., known as the "BoswtII Placer Mining Claim"

and recorded December 5, 1904, in book G, page 122,

in the Recorder's Office of Malheur Count}^ Ore-

gon; and also, the Northeast one fourth (14) of the

Northeast one fourth (14) of the Southeast one

fourth (1/4) and the Southwest one fourth (14) of

the Southeast one fourth of the Northeast one fourth

(1/4) of Section 28, Township 14 South of Range 42

East of W. M., known as the "Thomas Placer Min-

ing Claim," recorded December 5, 1894, in Book C,

page 121, in said Recorder's Office. And the North-

west one fourth of the Northwest one fourth (14)
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of the Southwest one fourth (i^) and the Southeast

one fourth (14) of the Northwest one fourth (i/4)

of the Southwest one fourth (i^) of Sec. 27, and

the West one half (I/2) of the Northeast one half

(V2) of the Northwest one fourth (%) of Section

27, and the West one half (V2) of the Northeast one

fourth (1/4) of the Northwest one fourth (14) of

Section 27, and the West one half (%) of the North-

east one fourth (14) of the Northwest one fourth

(14) of Section 34, and the West one half (i/o) of

the Southeast one fourth (1/4) [920] of the North-

west one fourth (1/4) of Section 34, all in Township

14, South of Range 42 East of W. M., known as the

Insenhofer Placer Mining Claim, and recorded Feb-

ruary 11, 1897, in book D, page 41, in said Record-

er's Office; and the East one half (i/o) of the South-

west one fourth (i/4) of the Southwest one fourth

(1/4) of Section 27, Township 14, South of Range 42

East of W. M., Iviiown as the Otilda Placer Mining

Claim, recorded June 27th, 1903, in Book E, page

273, of said Recorder's Office; together with all

ditches and water rights pertaining thereto.

To have and to hold the same, together with all and

singular the hereditaments and appr-w-tenances there-

unto belonging or in anywise app^trtaining to the

said above described placer mining claims, water

right, and ditches, and to its heirs and assigns for-

ever.
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IN WITNESS WHEREOF, WE HAVE HEEE-
UNTO SET OUR HANDS AND SEALS this 20tli

day of May, 1908.

J. W. INSENHOFER,
JOHN SHINNERS,
FRANCIS D. SHINNERS,
J. L. COLE,
EMILY I. COLE,

H. C. COLE,

By LEONARD COLE, Attorney in Fact.

Signed, sealed and delivered in the presence of ns

as witnesses

:

H. C. EASTHAM.
ELLA COLE.

LEONARD COLE.

C. A. NORTHEY.
State of Oregon,

County of Mallienr,—^ss.

This is to certify that on this 21st day of May,

1908, before me, the undersigned, a Notary Public

in and for the said County and State, personally ap-

peared the within niamed John Shinners and Frances

Shinners, known to me to be the identical persons

described in and who executed the within instrument

and ackn.'Owledged to me that they executed the

same. And Frances D. Shinners, wife of the said

John Shinner on an examination made by me sep-

arate and apart from her husband, then and there

acknowledged to me that she executed the same

freely and voluntarily and without fear, coercion or

compulsion from anyone. [921]
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In testimony whereof, I have hereunto set my hand

and my seal the day and year first above written.

[Ntrl. Seal] C. A. NORTHEY,
Notary Public for Oregon.

State of Oregon,

County of , —ss.

This is to certify that on this 20th day of May,

1908, before me, the undersigned, a Notary Public in

and for the said County and State, personally ap-

peared the wdthin named J. W. Insenhofer, known
to me to be the identical person described in and who
executed the within instrument and acknowledged

to me that he executed the same.

In testimony whereof, I have hereunto set my hand

and seal the day and year first above written.

[Ntrl. Seal] H. C. EASTHAM,
Notary Public for Oregon.

State of Oregon,

County of Malheur,—ss.

This is to certify that on this 20th day of May,

1908, before me, the undersigned, a Notaiy Public in

and for the said County and State, personally ap-

peared the within named J. L. Cole and Emily I.

Cole and H. C. Cole, by Leonard Cole, her attorney

in fact, known to me to be the identical persons de-

scribed in and who executed the within instrument

and acknowledged to me that they executed the same.

And Emily I. Cole, wife of the said J. L. Cole, on an

examination made by me separate and apart from

her husband, then and there acknowledged to me that

she executed the same freely and voluntarily and
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without fear, coercion or compulsion from anyone.

In testimony whereof, I here hereunto set my hand

and my seal the day and year first above "^Titten.

[Ntrl. Seal] H. C. EASTHA^I,
Notary Public for Oregon.

Filed for record May 28, 1008. B. W. Mulkey,

County Clerk, at 4 o'clock P. M.

State of Oregon.

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Deed with the original thereof and that the same

is a true and correct copy therefrom, and of the

whole thereof, together with endorsements thereon,

as the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug. A. D. 1909.

[Seal] (Signed) B. W. MULKEY,
County Clerk.

By Thomas E. McKnight,

Deputy Clerk. [922]
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[Defendant's Exhibit IV.]

(COPY)

RECORDS OF PLACER LOCATIONS OF MAL-
HEUR, COUNTY, OREGON.

BOOK E, p. 273.

OTILDA.

NOTICE OF LOCATION OF A PLACER
CLAIM.

Notice is hereby given to all whom it may concern

that J. W. Insenhofer of the town of Huntington,

County of Baker, State of Oregon, citizen of the

United States, over the age of 21 years, has this day

located under the revised statutes of the United

States, Chapter Six, Title 32, the following described

placer mining groimd, viz.:

The E 1/2 of SW % of SW 14 of Section 27, T. 14

S., R. 42 E., W. M., embracing 20 acres, situated

in no organized mining district, Malheur Co., State

of Oregon. This claim shall be known as the Otilda

Placer Mining Claim and I intend to work the same

in accordance with the local customs and rules of

miners in said Mining District, and the mining stat-

utes of Oregon and the United States.

J. W. INSENHOFER.
Dated on the G-round this 24th day of June, 1903.

Filed for record June 27, 1903.

W. G. THOMSON,
Clerk.
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Staite of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Notice of Placer Location with the original

thereof, and that the same is a true and correct copy

therefrom, and of the whole thereof, together with

the endorsements thereon, as the same appears of

record, now, in my office.

In testimony whereof, I have hereunto set my hand

and seal this the 13 day of Aug., A. D. 1909.

(Signed) B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy Clerk. [923]

[Defendant's Exhibit V.]

(COPY)
EECOEDS OF PLACER LOCATIONS OF MAL-

HEUR COUNTY, OREGON.
Book B, p. 109.

WILLOW CREEK.
John Green claims one Bar Claim on Willow

Creek 2O0 feet front running North to the Bluff

at the Mouth of Green Gulch, also one claim in

Green's Gulch 300 feet long adjoining said Bar

claim on the north.

Oct. 15th, 1870.

J. G. GREEN.
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State of Oregon,

Oounty of Baker,—ss.

I, E. H. Mix, County Clerk of the above named

County and State, do hereby certify that the forego-

ing Placer Location has been by me compared with

the original, and that the same is a correct transcript

therefrom and of the whole of such original Location

as the same appears at page 202, Volume B, Record

of Placer for Baker County, Oregon, in my office

land in my care and custody.

In testimony whereof, I have hereunto set my
hand and affixed my official seal this 25 day of Oct.,

A. D. 1887.

E. H. MIX,
County Clerk.

[Seal County Court of Baker Co.]

Filed for Record Jany. 11, 1871.

LUTHER B. ISON,

Co. Clerk.

State of Oregon,

County of Malheur,—^ss.

I, B. W. Mulkey, County Clerk of the above

County and State, and ex-officio Clerk of the Circuit

Court in and for said Count}^ and State, hereby cer-

tify that I have compared the foregoing copy of

Placer Location Notice with the original thereof,

and that the same is a true and correct copy there-

from and of the whole thereof, together with the

endorsements thereon, as the same appears now of

record in mv office.
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In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909'.

[Seal] B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy Clerk. [924]

[Defendant's Exhibit VI.]

RECORDS OF DEEDS OF MALHEUR
COUNTY, OREGON.
Book"D," page 452.

THIS INDENTURE WITNESSETH: That J.

F. Weaver and Kate Weaver his wife, for the con-

sideration of the sum of One Dollars^ to him paid

has bargained and sold, and by these presents does

bargain, sell and quit claim unto J. W. Insenhofer,

H. C. Cole and Joseph Edd^y, the following described

IDremises, to wit: The undivided one-eighth (%) of

the following described Placer Mining Ground, to

wit : and all right title and interest,

The E 1/2 NW % of SE 14, and S % of NE 14

of SE 1/4 of Sec. 20 and S 1/0 of S 1/2 of NW % of

SW 14, and N 1/2 SW % of SW14, and N 1/2 of SE %
of SW 1/4, and N 1/2 SW 14 of SE 14, and SE % SW
1/4 of SE 14 and W 1/2 of W 1/2 of SE % of SE 14

of Section 21, and E % NW % of NE % and NW
1/4 of SE 14 of NE 14 of Section 28, in Township 14

South Range 42 East W. M. embracing 160 acres.

To have and to hold the said premises, with their

appurtenances, unto the said J. W. Insenhofer, H.
C. Cole and Joseph Eddy, heirs and assigns forever.
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IN WITNESS WHEREOF we have hereunto set

our hand and seal this 3 day of Jan. A. D. 1895.

JOHN F. WEAVER. (Seal)

KATE A. WEAVER. (Seal)

Done in presence of

H. A. DEiGEL.

H. 0. COLE.

State of Oregon,

Countj^ of Malheur,—ss.

On this 3rd day of January, A. D. 1895, personally

came before me, a Justice of the Peace in and for

said County, the within named J. F. Weaver and

Kate Weaver his wife, to me personally known to be

the identical person described in, and who executed

the within instrument and acknowledged to me that

he executed the same freely, for the uses and pur-

poses therein named. And the said Kate Weaver

on examination separate and apart from her said

husband, acknowledged to me that she executed the

same freely and without fear of compulsion from

anyone.

Witness my hand this 3 day of Jan., A. D. 1895.

B. O. RICHARDSON,
Justice of the Peace.

Filed for Record Jan. 3rd, 1895, at 10 o'clock A. M.

C. W. PLATT,
County Clerk.

By J. W. Haworth,

Deputy.
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State of OregOTi,

County of Malheur,—^ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-offieio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the hereto attached copy of Deed

mth the original thereof, and that the same is a

true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy Clerk. [925]

[Defendant's Exhibit VII.]

RECORDS OF DEEDS OF MALHEUR
COUNTY, OREGON.
Book ''D," page 453.

THIS INDENTURE WITNESSETH, That J.

M. Weaver, for the consideration of the sum of One

Dollar-?, to him paid has bargained and sold, and by

these presents does bargain, sell and quit claim unto

J. W. Insenhofer, H. C. Cole and Joseph Eddy the

following described premises, to-wit:

The undivided One Eighth (%) of the following

described Placer Mining ground to-wit : and all right

title and interest.

The E i/o NW 14 of SE 1/4, and S 1/0 of NE % of

SE % of Sec. 20 and S 1/2 of S 1/2 of NW 1/4 of SW
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14, and N 1/2 SW % of -SW %, and N 1/2 of SE % of

S'W 14, and N 1/2 SW % of SE 14, and SE i/4 SW
14 of SE 14 and W 1/2 of W 1/2 of SE 14 of SE % of

Section 21, and E 1/2 NW% of NE 1/4, and NW % of

SE 1/4 of NE 14 of Section 28, in To^^mship 14 South

Range 42 East W. M. embracing 160 acres.

To have and to hold the said premises, with their

appurtenances, unto the said J. W. Insenhofer, H.

C. Cole and Joseph Eddy heirs and assigns forever.

IN WITNESS WHEREOF, have hereunto set

hand and seal this 31st day of Dec, A. D. 1894.

JAMES M. WEAVER. (Seal)

Done in presence of

LEONARD COLE.
]\IIKE BRINNAN.

State of Oregon,

Ct^unty of Malheur,—^ss.

One this 3rd day of January, A. D. 1895, personally

came before me a Justice of the Peace in and for

said County, the within named J. M. Weaver to me
personally known to be the identical person described

in, and who executed the within instrmnent, and

acknowledged to me tliat he executed the same freely,

for the uses and purposes therein named.

Witness my hand this 3d day of January, A. D.

1895.

B. C. RICHARDSON,
Justice of the Peace. [926]

Filed for Record Jan. 3rd, 1895 at 10 o'clock A. M.

C. W. PLATT,
Count.y Clerk.

By J. W. Haworth,

Deputy.
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State of Oregon,

County of Malheur,—^ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the hereto attached copy of Deed

with the original thereof, and that the same is a

true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] (Signed) B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy. [927]

[Defendant's Exhibit VIII.]

DEED RECORDS OF MALHEUR COUNTY
OREOON.

Book "D," page 599.

JOSEPH E. EDDY et ux. to D. J. McCARTHY
THIS INDENTURE WITNESSETH: That

Joseph E. Eddy and Mary J. Eddy his wife for the

consideration of the sum of One Hundred Dollars to

them paid have bargained and sold, and by these

presents do bargain, sell and quit claun unto D. J.

McCarthy the following described premises, to wit:

the undivided one-third (I/3) interest in the jDlacer

mining ground known as the Boswell Claim being
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and situated in Malheur County, Oregon, and more

particularly described as follows: the E Vii NW i/i

of SE 14 and S y^ of NE 14 of SE 14 of Sec. 20 and

S 1/2 of S 1/2 of NW 14 of SW 14 and N 1/2 SW 14 of

SW 14 and N 1/0 of SE 1/4 of SW 14 and N 1/2 SW 14

of SE 14 and SEi/4 SW 14 of SE % andW 1/2 ofW 1/2

of SE 1/4 of SE 14 of Sec. 21, and E 1/2NW 14 ofNE 14

and Nl\^ 14 of SE 14 of NE 14 of Sec. 28, Tp. 14 S R
42 E. W. M. embracing 160 acres. Also an undivided

one third (%) interest in and to what is known as the

Thomas Placer Mining Claim and more particularly

described of record as follows: The NE % of NE %
of SE 14 and SW 14 of SE i^ of NE % of Sec. 28,

Tp. 14 S R 42 E. W. M. embracing 20 acres, situate

and being in Malheur County, Oregon.

TO HAVE AND TO HOLD the said premises

with their appurtenances unto the said D. J. Mc-

Carthy his heirs and assigns forever.

IN WITNESS WHEREOF, we have hereunto set

our hands and seals this 23rd day of July A. D. 1895.

JOSEPH F. EDDY. [Seal]

MARY J. EDDY. [Seal]

Done in presence of

JOHN W. FLICK.
FRANK ECCLESTON.

State of Oregon,

County of Baker,—ss.

On this 23rd day of July, A, D. 1895, personally

came before me a Notary Public in and for said

County, the within named Joseph F. Eddy and Mary

J. Eddy, his wife, to me personally known to be the

identical persons described in, and who executed
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the within instrument, and acknowledged to me that

they executed the same freely, for the uses and pur-

poses therein named. And the said Mary J. Eddy

on examination separate and apart from her said

husband, acknowledged to me that she executed the

same freely, and mthout fear or compulsion from

anyone.

Witness my hand and seal this 23rd day of July,

A. D. 1895.

(Ntrl. Seal.) F. A. BOWE'N,
Notary Public for Oregon.

Filed for Record Sept. 11, 1895, at 8:05 o'clock

A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, hereby certify that I haye compared the

foregoing copy of Deed with the original, and that

the same is a true and correct copy therefrom and

of the whole thereof, together \^ith the endorsements

thereon as the same appears now of record in my
office.

In witness whereof I haye hereunto set my hand

and seal this 13 day of Aug., 1909.

B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy. [928]
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[Defendant's Exhibit IX.]

5391 (€OPY)

DEED RECORDS OF MALHEUR COUNTY,
OREOON,

Book "O," Page 311.

KNOW ALL MEN BY THESE PRESENTS

:

That J. W. Insenhofer of Huntington, Oregon,

County of Baker, in consldei'ation of one dollar in

hand paid by the Willow River Land & Irrigation

Company of Vale, Oregon, do hereby release, remise

and forever quit claim unto the said Willow River

Land & Irrigation Co., and unto its successors and

assig-ns all my right, title and interest in and to the

following described parcel of real estate, and min-

ing claim, situate in Malheur County in the State of

Oregon, to-wit:

The follomng described placer mining ground or

claims located and being m no organized mining dis-

trict in the count}^ and state above named and more

particularly described as follows, viz.

:

The East 1/2 of the SW 14 of the SW 14 of section

27, Township 14 South, Range 42 Ei. W. M. embrac-

ing 20 acres knowTi as the Otilda Placer Mining

Claim and recorded 27th, Book E. Page 273.

To have and to hold the same together with all and.

singular the hereditaments and appurtenances there-

unto belonging or in anwise appertaining to the

said Otilda Placer Mining Claim, and to his heirs

a^nd assigns forever.
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In witness whereof I have hereunto set my hand

and seal this 26th day of May, 1908.

J. W. INSENHOFEB. (Seal)

Signed sealed and delivered in the presence of us

as witnesses.

LEONAED COLE.

H. C. EASTHAM.

State of Oregon,

County of Malheur,—ss.

Be it remembered, that on this 26th day of May,

1908, before me, the undersigned, a Notary Public

in and for the said County and State, personally ap-

peared the within named J. W. Insenliofer, who is

known to me to be the identical person described in

and who executed the within instrument and ac-

knowledged to me that he executed the same freely

and voluntarily.

In testimony whereof, I have hereunto set my hand

and my seal this day and year last above written.

[Ntrl. Seal]

H. C. EASTHAM,
Notary Public for Oregon.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Cl«rk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby

certify that I have compared the foregoing copy of

deed mth the original thereof, and that the same is

a true and correct copy therefix)m, and of the whole

thereof, together \m.i\\ the endorsements thereon, as

the same appears now of record in my office.
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In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy Clerk. [929]

[Defendant's Exhibit X.]

(COPY)

DEED EECORDS OF MALHEUR COUNTY,
OREGON.

Book "I," page 550.

THIS INDENTURE made the 2nd day of April,

1903, between Harry A. Duffy, of Huntington of the

County of Baker and State of Oregon, party of the

first part, and John Shinners and Francis D. Shin-

ners, of Huntington of the County of Baker and

State of Oregon, party of the second part, WIT-
NESSETH, that the said party of the first part, for

and in consideration of the sum of Twelve Hundred

Dollais, lawful money of the United States of

America, to him in hand paid by the said party of

the second part, the receipt whereof is hereby ac-

knowledged, has granted, bargained, sold, remised,

released, and forever quit claimed, and by these

presents do grant, bargain sell remise release and

forever quit claim, unto the said party of the second

part, their heirs and assigns, all my right title and

interest, the placer ground as located surveyed

recorded and held, by said party of the first part

situated in no organized mining district, in the
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County of Malheur and State o£ Oregon, and more

particularly described as follows to-wit: The E i/o

of NW 14 of SE 1/4 and S 1/2 of NE 1/4 of SE 14 of

Sec. 20', and the S 1/2 of S 1/2 of NW 14 of SW %
and the N 1/2 SW 14 of SW % and the N 1/2 of SE

14 of SW 14, and the N 1/2 of SW % of SE %,
and the SE 14 of SW % of SE %, and the ^Y 1/2

of W 1/2 of SEi 14 of SE 1/4 of Sec. 21, and the

E 1/2 of NW 14 of NE 1^, and the NW % of SE 14

of NE 14 of Sec. 28, in Tp. 14 S. of R. 42 E. W. M.

embracing 160 acres, also SE 1/4 of 'SW % SW 14

Sec. 17 and the W 1/2 of NW 14 of NW 14 Sec. 20

in Tp. 14 SB^. 42 E. W. M. and embracing 20 acres,

also NE 14 of NE 14 of SE 14 and SW % of SE
14 of SE 14 of NE 14 of Sec. 28, T. 14 S. R. 42 E.

W. M. embracing 20 acres, also NW 14 of NW 14 of

SW 14 and SE % of NW % of SW % Sec. 27, also

N 1/2 of NE 14 of NW 14 of Sec. 34, also W 1/2 of

SE 14 of N. W i/4 Sec. 34, T. 14 S. R. 42 E. W. M.

this also includes my right, title and interest in and

to the water right, on Willow Creek, the above de-

scribed placer ground is recorded in Malheur County,

Oregon, in Book E on page 418, Record of Deeds

on Nov. 22nd, 1897.

Together with all dips, spurs and angles, and also

all the metals' ores gold and silver bearing quartz

rock and earth therein, and all the rights privileges

and franchises, thereto incident appendant and ap-

purtenant, or therewith usually had and enjoyed,

and also all and singular the tenements heredita-

ments and appurtenances, thereunto belonging or in

any wise appertaining, and the rents issues and
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profits thereof, a^s also aU tl\^ estate right title and

interest, propei'ty possession claim and demand

wliatsoever, as well in law as in equity, of the said

party of the first part, of in or to the said premises,

and every part and parcel thereof with the appur-

tenances,

Tp havp and to hold all and singular the said

premises together with the appurtenances, and privi-

leges thereto incident unto the said party of the

second part, their heirs and assigns forever.

IN WITNESS WHEREOF the said party of the

first part, has hereunto set his hand and seal the day

and year first above written.

HAERY A. DUFFY. [Seal]

CARRIE M. DUFFY. [Seal]

Signed, sealed and delivered in the presence of

JOHN A. LEAMAN.
•S'. C. BYEN.

State of Oregon,

County of Baker,—ss.

On this 2nd day of April, 1003, personally came

before me a l^otary Public, in and for said County

the within named, Harry a Duffy and Carrie M.

Duffy, to me personally known to be the identical

persons described in and who executed the within

instriunent, and acknowledged to me that they exe-

cuted the same freely and voluntarily for the uses

and purposes therein named.
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Witness 1113^ hand and seal tliis 2nd day of April,

1903.

[Ntrl. Seal] W. J. WOODS,
Notary Public.

Filed for Record April 5, 1903.

W. G. THOMSON,
County Clerk. [930]

(COPY)

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, Coimty Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that I

have compared the hereto attached copy of Deed

with the original thereof, and that the same is a true

and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

IN WITNESS WHEEEOF, I have hereunto set

my hand and official seal this the 13 day of Aug. A. D.

1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [931]
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[Defendant's Exhibit XI.]

(COPY)

DEED RECOKDS OF MALHEUR COUNTY,
OREGON.

Book D, page 600.

Joseph F. Eddy et ux. to D. J. McCarthy.

This Indenture, made this 23rd day of July, in

the year of our Lord one thousand eight hundred

and ninety-five, between, Joseph F. Eddy and Mary

J. Eddy his wife of Conner Creek, County of Baker,

State of Oregon, the parties of the first part, and

D. J. McCarthy of Huntington, County of Baker,

State of Oregon, the party of the second part,

WITNESSETH : That the said parties of the first

part, for and in consideration of the sum of One

hundred Dollars ($100.00) to them in hand paid by

the said party of the second part, the receipt whereof

is hereby acknowledged do remise release and for-

ever quit claim unto the said party of the second part,

and to his heirs and assigns the following described

water rights, situated in the County of Malheur and

State of Oregon to wit

:

An undivided one-third (I/3) interest in and to a

certain water right, located on Willow Creek and

claiming 400 miners inches of water as made of

record by Hester C. Cole, Joseph F. Eddy and J. W.
Insenhofer in the records of Malheur Co. in the

County Clerk's Office on the 29th day of October

1894 in Book "A" page 262 Record of Water Rights.

Also an undivided one third (I/3) interest in and to

a certain water right location made on October 6
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1894 by Hattie C. Cole, Joseph F. Eddy and J. W.
Insenliofer claiming 1600 inches from the waters of

Willow Creek as made of record in the Connty

Olei'k's Office of Malheur Co. Oregon, in Book A
page 262 Record of Water Rights. Also our im-

divided one third (l/s) interest in and to a certain

water right located on Mormon Basin Creek calling

for 300 miners inches of water and made of record

in the County Clerk's Office of Malheur Co. Oregon,

by Hattie C, Cole, Joseph F. Eddy and J. W. Insen-

hofer on the 29th day of October 1894 and recorded

in Book A, page 261, Record of Water Rights.

Together with all and singular the tenemient's, her-

editaments and appurtenances thereunto belongiiTig,

and the revei^sion and reversions, remainder and re-

mainders, rents, issues and profits thereof.

To have and to hold, all and singular, the said

premises, with the appurtenances unto the said party

of the second part his heirs and assigns forever.

IN WITNESS WHEREOF : The said parties of

the first part have hereunto set their hands and seals

the day and year first above written.

JOSEPH F. EDDY. [Seal]

MARY J. EDDY. [Seal]

Signed sealed and delivered in presence of

JOHN W. FLICK.
FRANK ECCLBSTON.

State of Oregon,

County of Baker,—ss.

On this 23rd day of July, in the year 1895, before

me, F. A. Bowen, a Notary Public in and for said

County, personally appeared Joseph F. Eddy, known
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to me to be the person whose name is subscribed to

the within instrument, and acknowledged to me that

he executed the same, and on this 23rd day of July,

in the year 1895, before me the officer above de-

scribed, personally appeared Mary J. Eddy, known

to me to be; the person whose name is' subscribed

to the within instrument, described as a married

woman and upon an examination without the hearing

of her husband, I made her acquainted with the con-

tents of the instrument, and thereupon she acknowl-

edged to me that she executed the same and that she

does not wish to retract such execution.

In witnesisi whereof, I have hereunto set my hand

and) affixed my official seal, the day and year in this

certificate first above written'.

[Ntrl. Seal] F. A. BOWEN,
Notary Public for Oregon.

,Filed for Record Sept. 11, 1895, at 8:05 A. M.

C. W. PLATT,
County Clerk. [932]

(COPY)

State of Oregon,

County of Malheur,—^ss.

I, B. W. Mulkey, Coimty Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby

certify that I have compared the hereto attached

copy of Deed with the original thereof, and that the

same is a true and correct copy therefrom, and of

the whole thereof, together with the endorsements

thereon, as the same appears' now of record in my
office.
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lu witness whereof. I have hereunto set my hand

and affixed my official seal this the 13 day of Aug.,

A. D. 1909.

[Seal] B. TT. MrLKEY.
Coimty Clerk.

By Thos. E. McKnight.

Deputy Clerk. [933]

[Defendant's Exhibit XII.]

(COPY)
,

RECORDS OF PLACER MIXIXO LOCATIONS
OF MALHEUR COLXTY. OREGON.

BOOK "C'-page 112.

NOTICE OF LOCATION OF PLACER CLAIM.
Notice is hereby given to all whom it may concern

that I, Hester C. Cole, citizen of the L^nited States

over the age of 21 years have this day located imder

the revised Statutes of the United States, Chapter

six. Title tou, the following described Placer Miniug

groimd viz.

:

Commencing at Location stake marked A. thence

rimning in a Southeasterly direction 300 feet to stake

marked B. thence in a South Easterly direction 1500

ft. to a stake marked C, thence in a Northerly direc-

tion 600 ft. to a stake marked D. thence in a Westerly

direction 1500 ft. to a stake marked E. thence in a

Southerly direction 300 ft. to a stake marked A. the

location notice or place of beginning. Situated in

Malheur County. State of Oregon, Mining District

imknown. This claim shall be known. as the "Biixi

Placer Claim" situated about lio miles below the
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mouth of Mormon Basin Creek on Willow Creek.

I intend, to work the same in good in accordance

with the local customs and rules in said mining dis-

trict.

HESTER C. COLE.

Dated on the Ground this the 24 day ii October,

1894.

Filed for record, Oct. 29, 1894, at 9 o'clock A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, Coimty Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the hereto attached copy of Placer

Location Notice has been compared by me, with the

original, and that the same is a true and coiTect copy

therefrom, and of the whole thereof, together with

the endorsements thereon, as the same appears now

of record in my office.

In witness whereof I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [934]
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[D^fe^danVs Exhibit XIIL]

(COPY)

RECORDS OF PLACER LOCATIONS OP
MALHEUR COUNTY, OREGON.

Book C, page 151.

NOTICE OP LOCATION OF A PLACER
CLAIM.

NOTICE IS HEREBY GIA^EN to all whom it

may concern, that, Edward Darby, James Cunning-

ham and C. M. Foster, citizens of the United States,

over the age of twenty-one years, have this day

located under the Revised Statutes of the United

States, Chapter Six, Title Thirty-two, the following

described Placer Mining Groimd, viz.: E i/o SW 14

of SW y^ of Section 27 & W 1/2 NE 14 of NW 14

& N 1/2 SE 14 of NW 14 of Section 34 in Tp. 14

South Range 42 East. W. M., embracing 60 acres.

Situated in no organized mining district, Malheur

Count}^, Oregon.

This claim shall be known as the "Last Chance'^

Placer Mining Claim, and we intend to work the

same in accordance with the local customs and rules

of miners in said mining district and the mining

statutes of the United States.

EDWARD DARBY.
JAMES CUNNINGHAM.
0. M. FOSTER.

Dated on the ground this 21st day of December,

1895.

Filed for record Dec. 28th, 1895, at 8 o'clock A. M.

C. W. PLATT,
County Clerk.
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State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit in and for

said County and State, hereby certify that I have

compared the foregoing Notice of Placer Location

with the original thereof, and that the same is a true

and correct copy therefrom, and of the whole thereof,

together with the endorsements thereon, as the same

appears now of record inmy office.

In testimony whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. K McKnight,

Deputy Clerk. [935]

[Defendant's Exhibit XIV.]

(COPY)

RECORDS OF PLACER LOCATIONS OF
MALHEUR COUNTY, OREGON.

Book C, page 121.

NOTICE OF LOCATION OF A PLACER CLAIM.

Notice is hereby given to all whom it may concern

that Thomas J. Eddy of Baker County, Oregon, a

citizen of the United States over the age of twenty-

one years, has this day located, under the Revised

Statutes of the United States, Chapter six, Title

Thirty two, the following described Placer Mining

Ground, viz.:
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,Tlie XE 14 of N. E. % of SE 1/4 and SW % of

SE 14 of NE 14 of Section 28, in Township 14 South

of Range 42 East W. M., embracing 20 acres, situated

in no organized mining district Malheur County,

State of Oregon.

This claim shall he knoT^m as the Thomas Placer

Mining Claim, and I intend to work the same in ac-

cordance with the local customs and rules of miners

in said mining district and the Mining Statutes of

the United States and of Oregon.

THOMAS J. EDDY.
Dated on the ground this 21st day of November,

1894.

Filed for record Dec. 5, 1894, at 8 o'clock A. M.

C. W. PLATT,
County Clerk.

By J. W. Haworth,

Deputy.

State of Oregon,

County of Malheui',—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State hereby certify that I

have compared the foregoing Notice of Placer Loca-

tion with the original thereof, and that the same is

a true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.
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In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [936]

[Defendant's Exhibit XV.]

(COPY)

BECORDS OF PLACEB LOCATIONS OF
MALHEUR COUNTY, OREGON.

Book C, p. 122.

NOTICE OF LOCATION OF A PLACER CLAIM.
Notice is hereby given to all whom it may concern

that Joseph F. Eddy, M. J. Eddy, L. Cole, H. C.

Cole, J. W. Insenhofer, J. L. Cole, J. F. Weaver

and J. M. Weaver, of Baker County, Oregon, citizens

of the United States over the age of twenty-one

years, have this da}^ located, under the Revised Stat-

utes of the United States, Chapter Six, Title Thirty

two, the following described Placer Mining Ground,

viz.

:

The E 1/2 NW % of SE 14, and S 1/2 of NE 14 of

SE 14 of Sec. 20, and S 1/2 of S 1/2 of NW 1/4 of SW
14 and N 1/2, SW 14 of SW % & N 1/2 of SE % of

SW^ 14 & N 1/2 SW 14 of SE % & SE 14 SW % of

SE 14, & W 1/2 of W 1/2 of SE 14 of SE 14 of Sec-

tion 21 and E 1/2 NW % of NE 14, & NW % of

SE 14 of NE % of Section 28 in Township 14 South

Range 42 East W. M., embracing 160^ acres, situated

in no organized mining district, Malheur County



960 The Eastern Oregon Lund Co. vs.

State of Oregon.

This Claim shall be known as the Boswell Placer

Mining Claim and we intend to work the same in

accordance with the local customs and rules of

miners in said mining district & the mining Statutes

of Oregon & the United States.

JOSEPH F. EDDY,
M. J. EDDY,
L. COLE,
H. C. COLE,
J. W. INSEN^HOFE'R,

J. L. COLE,
J. F. WEAVER and

J. M. WEAYER.
Dated on the ground this 21st day of November,

1894.

Filed for record Dec. 5th, 1894, at 8 o'clock A. M.

0. W. PLATT,
County Clerk.

By J. W. Haworth,

Deputy.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, do hereby certify

that I have compared the foregoing Notice of Placer

Mining Location with the original thereof, and that

the same is a true and correct copy therefrom, and

of the wdiole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.
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In testimony whereof, I have hereunto set my hand

and official seal this the 13 day of Aug. A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [937]

[Defendant's Exhibit XVI.]

(COPY)

EEOORD OF WATER RIGHTS OF MALHEUR
COUNTY, OREGON.
Book B, page 237.

Coles Canyon.

State of Oregon,

County of Malheur,—ss.

,To all whom these presents may concern, be it

known, that I, Emory Cole of Dell in said County

and State, do hereby publish and declare as a legal

notice to all the world.

I—That I have a legal right to the use possession

and control of and claim all of the waters of Coles

Canyon in said County and State for irrigating and

other purposes.

II—That the special purpose for which said water

is intended to be used, and the place of intended use

is for irrigating and stock water on my ranch, known

as the Cole Ranch and mining purposes on my land.

Ill—That I have taken said water out of and di-

verted it from said creek, by means of a ditch said

ditch taps and diverts the water from said stream,

at a point upon its South Bank, near the Section

Corner common to sections 16, 17, 20 and 21, Town-
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ship 15 South of Range 42 East, of TV. M. thenoe run-

ning or to run to and upon said Cole land, and

through said land if I so desire to any requisite point

of final discharge.

IV—That I appropriated and took said water on

the 22nd day of August, A. D. 1002, by means of said

ditch.

V—That the name of the appropriator of said

water is Emory Cole.

VI—That I also claim said ditch and the light of

way therefor and for said water by it conveyed or to

be conveyed, from said point of appropriation to said

land or point of final discharge, and also the right of

location upon any lands, of any dams, flumes, reser-

voirs, constructed or to be constructed by me, in ap-

propriating and in using said water.

VII—That I also claim the right to keep in re-

jjair, and to enlarge said means of water appropria-

tion, at any time, and the right to dispose of said

right, water ditch or said appurtenances, in part or

whole at any time. Claiming the same all and singu-

lar uridei- any and all laws, National and State, and

the rulings and decisions thereunder, in the matter

of water rights.

Together with all and singular the hereditaments

and appurtenances thereunto belonging or apper-

taining or to accrue to the same.

Witnesses hand at Dell, Oregon, this 22iid day of

August, 1902.

EMOKY COLE.
KI) DARBY.
A. V. MOUDY.
\V. K. Iin'IX.
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State of Oregon,

County of Malheur,—ss.

I, Emory Cole, being first duly sworn, depose and

say, that he is of lawful age, and I am the appropria-

tor and claimant of the water, and water right men-

tioned in the foregoing notice and statement of ap-

propriation and claim and the person whose name is

subscribed thereto, as the appropriator and claimant.

That he knows the contents of said notice and state-

ment foregoing and that the matters and things

therein stated are true.

EMORY COLE.

Subscribed and sworn to before me this 23d day

of August, A. D. 1902.

[Notarial Seal] JAMES M. COLE,
Notary Public for the State of Oregon.

Filed for record Aug. 28, 1902.

W. G. THOMPSON,
County Clerk. [938]

(COPY)
State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the hereto attached copy of Water

Location Notice with the original thereof, and that

the same is a true and correct copy therefrom, and

of the whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.
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In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
County Clerk.

\Bj Thos. E. McKnight,

Deputy Clerk. [939]

[Defendant's Exhibit XVII.]

(COPY)

RECORD OF WATER RIGHTS OF MALHEUR
COUNTY, OREGON.
Book C, page 240.

3272 BLACK'S CREEK.
NOTICE OF APPROPRIATION OF AYATER.
NOTICE IS HEREBY GIVEN, that I, Emory

Cole, of Dell, County of Malheur, State of Oregon,

hereby claims all of the waters of Black's Creek to

be taken from said stream at points upon its two

banks which bears Northerly from its source in

Thorn Flat in Tp. 16 S R 42 E, W. M., near or about

the line between Sections 5 and 6 of said Township

and Range, thence Northeasterly across Tp. 15 S.

R. 42 E W M to a point near central point of Sec.

24 Tp. 15 S R 42 E. W. M., the place of its final

discharge into Willow^ Creek, said water is appro-

priated by means of ditches or canals, already con-

structed or to be constructed.

That I also claim all the flood waters of said stream

and that the waters hereby appropriated has been in

use by the said appropriator since the j^ear 1872 or

his predecessors, and the waters hereby appropriated
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are to be used for the irrigation of ALL of Sec.

23, E 1/2 E 1/2 Sec. 22, S' 1/2 and SW % NW 14 Sec.

24 and all of Sec. 25 except SW 14 SW 14, all in

TowTiship 15 S of Eange 42 E. W. M., in Oregon and

for domestic purposes and watering of stock.

Dated at Vale, Oregon, this 29th day of Maj^ 1907.

EMORY COLE,

Appropriator.

Filed for record. May 29th, 1907, at 11 o'clock

A. M.

B. W. MITLKEY,
County Clerk.

By Thos. E. McKnight,

Deputy.
State of Oregon,

Count}' of Malheur,—ss»

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that I

have compared the hereto attached copy of Water

Location Notice with the original thereof, and that

the same is a true and correct copy therefrom, and of

the whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Coimty Clerk.

By Thos. E. McKnight,

Deputy Clerk. [940]
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[Defendant's Exhibit XVIII.]

(COPY)

EECORDS OF PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREGON.

Book D, p. 41.

NOTICE OF PLACER LOCATION.
Notice is hereby given to all whom it may concern,

that L. P. Johnson, Joseph Hartle, Lewis Stnltz,

citizen of the United States, over the age of twenty-

one years, has tliis day located under the Revised

Statutes of the United States, Chapter six Title

thirty-two the following described Placer Mining

ground, viz. : NW 14 NW % SW % and SE % NW
14 of SW 14 of Section 27W 1/2 NE % NW % Sec-

tion 34, W 1/2 SE % of NW 14 of Section 34 T. 14

S. R. 42 E. W. M.

Situated in no organized Mining District, Malheur

County, State of Oregon.

This claim shall be known as the Insenhofer placer

Mining Claim, and we intend to work the same in

accordance with the local customs and rules of miners

in said mining district and the mining Statutes of

Oregon, and the United States.

S. P. JOHNSON.
JOSEPH HARTLE.
LEWIS STULTZ.

Dated on the ground this 28th day of January,

1897.
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Filed for record Feby. llth, 1897, at 8 o'clock

A.. M.
C. W. PLATT,

County Clerk.

By J. W. Haworth,

Deputy.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon and ex-officio Clerk of the Circuit Court in

and for said County and State, do hereby certify

that I have compared the hereto attached copy of

Notice of Placer Location with the original thereof,

and that the same is a true and correct copy there-

from, and of the whole thereof, together with the

endorsements thereon, as the same appears now of

record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [941]

[Defendant's Exhibit XIX.]

(COPY)

RECOEDS OF PLACER LOCATIONS OF MAL-

HEUR COUNTY, OREGON.
Book D, p. 38.

NOTICE OF LOCATION OF A PLACER CLAIM.

Notice is hereby given to all whom it may concern

that E. B. Butler, L. M. Purcell, O. A. Purcell, citi-
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zens of the United Sfetes, over the age of twenty-one

years, has this day located under the Revised Statutes

of the United States, Chapter Six, Title Thirty-two,

the following des'cribed Placer Mining Ground, viz.

:

E i/o SW i/i of SW 14 of Sec. 27 & W i/o NE 14

of NW 14 & N 1/2 SE 14 of NW 14 of Section 34 in

Tp. 14 South Eange 42 East W. M. Embracing (60)

acres situated in no organized mining district, Mal-

heur County, State of Oregon.

This claim shall be known as the Prosperity Placer

Mining Claim, and we intend to work the same in

accordiance with the local customs and rules of miners

in said Mining District.

E. B. BUTLER.
L. M. PURCELL.
O. A. PURCELL.

Dated on the ground Frida}^, this 22nd day of

January, 1897.

Filed for record January 26th, 1897, at 8 oclock

A. M.
C. W. PLATT,

County Clerk.

State of Oregon,

Coimty of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said county and State, do hereby certify that

I have compared the foregoing copy of Placer Mine
Location with the original thereof, and that the same

is a true and correct copy therefrom, and of the

whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.



The Willow River Land & Irrigation Co. 969

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy. [942]

[Defendant's Exhibit XX.]

(COPY)

DEED RECOED'S OF MALHEUR COUNTY,
OREGON.

Book *'E," page 418.

KNOW ALL MEN BY THESE PRESENTS,
that I, Dennis McCarthy of the County of Baker

& State of Oregon, for and in consideration of the

sum of One Dollars in hand paid by Harvey A.

Duffy, of the iov^^n of Huntington, of the County of

Baker & State of Oregon, do bargain sell & convey

unto the said Harvey A. Duffy, all my right title

'and interest in & to the certain placer ground &
claims, situated iu' the Count}^ of Malheur, State of

Oregon, & described as follows, to-wit: The E %
of the NW 14 of the SE i/i and South 1/2 of the

NE 14 of South E 14 of Sec. 20, and the South half

of South 1/2 of NW 14 of SW 14 and North 1/2 of

SW 14 of SW 14 and North of SE 14 of SW
1/4, and and North 1/2 of SW 14 of SE 14, and SE %
of SW 14 of SE % andW 1/0 ofW 1/2 of SE 14 of SE
14 of Sec. 21, and E 1/2 of NW 14 of NE % and NW i^

of SE 14 of NE 14 of Sec. 28, in Tomiship 14 South
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of Range 42 East of West Meridian, embracing one

hundred & sixty acres. Also S'E % of SW 14 SW
14 of Sec. 17 and West % of NW % of NW 14 of

Sec. 20 in Township 14 South Range 42 East of

West Meridian & embracing 20 acres, Also NE 14

of NE 14 of SE 14 and SW % of SE 14 of SE % of

NE 14 of Sec. 28, Township 14 South of Range 42

East of West Meridian, embracing 20 acres. Also

NW 14 of NW 14 of SW 14 and SE % of NW %
of SW 14 of Sec. 27, Also West 1/0 of NE 14 of

NWi/4 of iSec. 34, Also W 1/2 of SE 14 of NW 14 of

Sec. 34 Township 14 South of Range 42 East of West

Meridian, this also includes all my right & title &
interest to the water right on Willow Creek belong-

ing to said claim; this conveyance is intended to

secure to the estate of J. M. Duffy & J. W. Insen-

hofer freedom from all loss, by reason of a certain

note now in the hands of Walter Fernol, of Baker

City, which J. M. Duffy & J. W. Insenhofer signed

with me, & also to .secure H. A. Duffy upon a certain

promissory note of $73. & interest & also book acct.

of H. A. Duffy; this said conveyance is absolute

and complete & empowers the said H. A. Duffy to

sell and convey them & which conveyance by the said

H. A. Duffy will convey all my right, title & interest

to the above land & water right in fee simple, but

upon this condition : after the said H. A. Duffy has

paid the estate of J. M. Duffy the full amount of

the indebtedness herein described & to J. W. Insen-

hofer his full amount of indebtedness, & to the said

H. A. Duffy the full amount due him on store acct.

& whatever legitimate expense that may be incurred
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in this tranisaction, then the residne of the money

after the sale of said placer ground & water right

to be paid to the grantor herein, Dennis McCarthy.

DENXIS McCarthy, [Seal]

Witness

:

THOMAS F. BAEBER.
J. J. BRUEN.

State of Oregon,

County of Baker,—ss.

Be it known that before me, John J. Bruen, a

Notary Public in and for Baker County, personally

appeared Dennis McCarthy, the person whose name

is signed to the foregoing instrument, & who acknowl-

edged the same to be his voluntary act & deed, &
ku'Own* to me to be the identical person whose name

is signed thereto.

(Notarial Seal) JOHN J. BRUEN,
Notary Public, State of Oregon.

Filed for Record Nov. 22d, 1807, at 8 oclock A. M.

C. W. PLATT,
County Clerk. [943]

(COPY)
State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, do hereby certify that

I have compared the hereto attached copy of Deed

with the original thereof, and that the same is a true

and correct copy therefrom, and of the whole thereof,

together T\T.th the endorsements thereon, as the same
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appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [944]

[Defendant's Exhibit XXI.]

(COPY) •

DEED EECOEDS OF MALHEUR COUNTY,
OREGON.

Book "E," page 416.

KNOW ALL MEN BY THESE PRESENTS,
that we Hester C. Cole & Leonard Cole, husband and

wife, in consideration of Three hundred & fift.y dol-

lars, to them paid by J. L. Cole, do hereby remise,

release and forever quit claim unto the said J. L.

Cole, and unto his heirs and assigns all our right

title and interest in and to the following described

parcel of real estate situate in Malheur County and

State of Oregon, to wit

:

The Junction Placer Mining Claim, located and

being in no Mining District, Malheur County and

described as follows, viz. : The SE 1/4 of SW % of

SW 14 of Sec. 17 and NE 14 of NW 14 of NW Vi

of Sec. 20 in Township 14 S. R. 42 E. W. M. embrac-

ing 20 acres, said above described Junction Placer

Mining is described of record' in Book C on

page 123, record of Placer Claims in the office of

County Clerk for the County of Malheur & State of



The Willow River Land dc Irrigation Co. 973

Oregon, Also, the E Mi of NW i/4 of SE 14 and S

1/2 of NE 14 of SE 14 of Sec. 20 and S 1/2 of S 1/2 of

NW i/i of SW 14 and N 1/2 SW 14 of SW 1/4 & N 1/2

of SE 14 of S'W i/i & N 1/2 SW 1/4 of SE i/4 & SE
1/4 of SW 1/4 of SE 1/4 & W 1/2 of W 1/2 of SE 14

of SE 14 of Sec. 21, and E 1/2 NW 1/4 of NE % &
NW 1/4 of SE 14 of NE 14 of Sec. 28 Tp. 14 SR
42 E. W. M. embracing 160 acres and NE 1/4 NE
14 of SE 1/4 and SW' % SW % of NE 14 of Sec.

28 Tp. 14 S. R. 42 E. W. M. embracing 20 acres,

known as the Thomas Placer Mining Claim, Also

all water rights pertaining thereto. Also the SE
14 NW 14, NW 1/4 SW 14 and SE 14 NW %
of SW 14 of Section 27, W 1/2 NE % NW % Sec-

tion 34, W 1/2 SE 14 of NW 14 of Section 34 T. 14

S. R. 42 E. W. M. known as the Insenhofer Placer

Mining Claim, sixty acres.

To hav€ and to hold the same together with all

and singular the hereditaments and appurtenances

thereunto belonging or in any wise appertaining, to

the said J. L. Cole, and to his heirs and assigns

forever.

In witness whereof, we hereunto set our hands and

seals this 28th day of October A. D. 1897.

LEONARD COLE, [Seal]

HESTER C. COLE. [Seal]

Signed, sealed and delivered in presence of,

THOMAS F. BARBER.
OWEN EVANS.
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State of Oregon,

Coumty of Baker,—ss.

This certifies' that on the 28tli day of October, A.

D. 1897, before me, the undersigned, a Notary Public

in and for said County and State, personally ap-

peared the within named Hester C. Cole & Leonard

Cole, who are known to me to be the identical persons

described in and who executed the within instrument

and acknowledged to me that they executed the same

freely and voluntarily for the uses and purposes

therein mentioned, and Hester C. Cole wife of the said

Leonard Cole on an examination made by me, sepa-

rate and apart from her said husband acknowledged

to me that she executed the same freely and volun-

tarily and wdthout fear of coercion or compulsion

from anyone.

In testimony whereof, I have hereunto set my hand

and Notarial Seal the day and year last above

written.

OWEN EVANS,
Notary Public for Oregon.

Filed for record Nov. 11, 1897, at 9 o'clo'ck A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that I

have compared the foregoing deed with the original

and that the same is a true and correct copy therefrom,
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and of the whole thereof, together with the indorse-

ments thereon, as the same appears now of record

in my office.

In testimony whereof, I have hereunto set my hand

and official seal this 13 day of Aug., 1900.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy. [945]

[Defendant's Exhibit XXII.]

(COPY)

RECORDS OF PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREGON.

Book C, p. 111.

NOTICE IS HEREBY GIVEN to all whom it

may concern, That I Thomas J. Eddy, citizen of the

United States over the age of twenty-one years, have

this day located under the revised Statutes of the

United States, Chapter six Title Thirty tou, the fol-

lowing described placer mining ground viz.

:

Commencing at Location 'Stake marked A thence

running in a Sonth Easterly direction 300' ft. to a

stake marked B, thence in a South Easterly direc-

tion 1500 ft. to stake marked 0, thence in a Northerly

direction 600 ft. to a stake marked D, thence in a

Westerly direction 1500 ft. to a stake marked E,

Thence in a Southerly direction 300 ft. to a stake

marked A, the location notice or place of beginning

situated in Malheur County, Oregon.

Mining District Unknown. This Claim shall be
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known as The Thomas Placer Claim, situated about

3 miles below the mouth of Mormon Basin Creek

on Willow Creek. I Intend to work the same in ac-

cordance mth the local customs and rules of mining.

THOMAS J. EDDY.
Dated on the ground this 24th day of October, 1894.

Filed for record Oct. 29, 1894, at 9 o'clock A. M.

C. W. PLATT,
Countj^ Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. AV. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the foregoing Placer Location

Notice with the original thereof, and that the same

is a true and correct cop}^ therefrom, and of the

whole thereof, together T\ith the endorsements

thereon, as the same appears of record now, in my
office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [946]
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[Defendant's Exhibit XXIII.]

(COPY)
EECOEDS OF PLACER LOCATIONS OF MAL-

HEUR COUNTY, OREGON.
Book C, p. 110.

NOTICE IS HEREBY GIVEN, to all whom it

may concern': That I, Mary J. Eddy, citizen of the

United States over the age of twenty-one years has-

this day located under the revised Statutes of the

United States, Chapter six. Title Thirty two the

following described placer mining ground viz. : Com-

mencing at Location stake marked A thence running

in a South Easterly direction 300 ft. to a stake

marked B, thence in a Southeasterly direction 1500

ft. to a stake marked C, thence in a Northerly direc-

tion 600' ft. to a stake marked D, thence in a Westerly

direction to a stake marked E, thence in a Southerly

direction 300' ft. to a stake marked A the location

notice or place of beginning. Situated in Malheur

County, State of Oregon, mining district unknown.

This claim shall be known as the "Willow Creek

Placer Claim," situated about 300 yards below the

mouth of Boswell Creek on Willow Creek.

I intend to work the same in accordance with the

local customs and rules of mining.

MARY J. EDDY.
Dated on the Ground this 24th day of October,

1894.

Filed for record Oct. 2'9th, 1804, at 9 o'clock A. M.

C. W. PLATT,
County Clerk.
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I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, do hereby certify that

I have compared the foregoing copy of Notice of

Placer Location with the original thereof, and that

the same is a true and correct copy therefrom, and

of the whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.

In mtness whereof, I have hereunto set my hand

and official seal this 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [947]

[Defendant's Exhibit XXIV.]

(COPY)

RECOEDS OF PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREGON.

Book C, p. 123.

NOTICE OF LOCATION OF A PLACER CLAIM.
Notice is hereby given to all whom it may concern,

that G. T. Bond, of Baker County, Oregon, citizen

of the United States, over the age of twenty-one

years, hsive this day located under the Revised Stat-

utes of the United States, Chapter six. Title thirty

two, the following described placer mining ground,

viz.

:

The SE 14 of SW 14 of SW % of Section 17, and

NE % NW 1/4 of NW 14 of Section 20, in Township
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14 South of Range 42 East W. M. embracing 20

acres ; situated in no organized mining district, Mal-

heur County, Oregon.

This claim shall be known as the Junction, Placer

Mining Claim and I intend to work the same in ac-

cordance with the rules of miners and the mining

statutes of the United States and of Oregon.

G. T. BOND.
Dated on the ground this 21st day of Xovember,

1894.

Filed for record December 5th, 1894, at 8 o'clock

A. M.

C. W. PLATT,
Oounty Clerk.

By J. W. Haworth,

Deputy.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

I have compared the foregoing notice of Placer Loca-

tion 's^^th the original thereof, and that the same is

a true and correct copy therefrom, and of- the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In testimony whereof, I have hereunto set m.y hand

and seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [948]
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[Defendant's Exhibit XXV.]

(COPY)

NOTICE OF PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREGON.

Book C, p. 100.

NOTICE OF LOCATION OF PLACER CLAIM.

NOTICE IS HEREBY GIVEN, to all whom it

may concern, that I, J. W. Insenhofer, citizen of the

United States, United States, over the age of twenty-

one years, has this day located under the Revised

Statutes of the United States, Chapter six Title

Thirty-two, the following described placer mining

ground viz. : 300 ft. Southerly from location notice

and 300 ft. Northerly from location notice, thence

1500 Easterly from location notice, situated on

Willow Creek, mining district unknown, in Malheur

County, State of Oregon. This shall be known as

the "Insenhofer Bar Placer Mining Claim," and I

intend to work the same m accordance vdth the local

customs and rules of miners in said mining district.

(No signature)

Dated on the ground the 6th day of October, 1894.

Filed for record, October 29, 1894, at 9 oclock A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

the foregoing Notice of Placer Location has been
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compared by me, with the ^original thereof, that the

same is a true and correct copy therefrom, and of

the whole thereof, together with endorsements

thereon, as the same appears now of record in my
office.

In testimony whereof, I have hereunto set my hand

and seal this the 13 day of Aug., A. D. 1900.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [949]

[Defendant's Exhibit XXVI.]

(COPY)

EECORDS OP PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREGON.

Book C, p. 108.

NOTICE OF LOCATION OF A PLACER CLAIM.
NOTICE IS HEREBY GIVEN to all whom it

may concern, that I, Leonard Cole, citizen of the

United States over the age of twenty-one years, have

this day located under the Revised Statutes of the

United States, Chapter six, Title Thirty-two, the fol-

loiwing described placer mining ground, viz. : 300 ft.

Southerly from location notice and 300 ft. Northerly

from location notice, thence 1500 ft. Easterly from

Location Notice situated on Willow Creek, mining

district unknoAvn in Malheur County State of Ore-

gon.

This claim shall be known as the "Orchard Bar

Placer Mining Claim" and I intend to work the same
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in accordance with the local customs and rnles of

miners in said mining district.

LEONARD COLE.
Dated on the ground the 6th day of October, 1894.

Filed for record October 29th, 1894, at 9 o'clock

A.M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,^ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that I

have compared the hereto attached copy of Placer

Location Notice with the original thereof, and that

the same is a true and correct copy therefrom, and of

the whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of A*ug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [950]
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[Defendant's Exhibit XXVII.]

(COPY)

EECORDS OF PLACER LOCATIONS OF MAL-
HEUR COUNTY, OREOON.

Book C, p. 105.

NOTICE.
Malbeur County, Oregon, Septemtber lOitli, 1894.

This notice is to show that we the undersigned citi-

zens of the United States and over age of twenty-one

ys. have this day and date located as mineral ground

on Willow Creek forty acre forty acres as a gold

placer claim, described as follows: situated on the

East side of Willow Creek and about 2i/2 miles below

the jnouth of Mormon Basin Creek, situated in Mal-

heur County, Oregon, mining district unknown,

•Commencing at this notice and running South-

easterly 2640' ft. to stake, thence northeasterly 1320

ft., thence Northerly 2640 ft. thence 1320 ft. to this

notice, and stake. This claim to be known as "Lazy

Bill" and recorded at Vale, Malheur County, Ore-

gon.

Locators: F. M. CARTER.
W. C. SHREVES.
D. W. LAMBERT.

Filed for record September 13, 1894, at 8 :15 o'clock

A.M.
C. W. PLATT,

Countv Clerk.
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State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that

the foregoing Notice of Placer Location, has been

com/pared, by me, with the original thereof, and that

the same is a true and correct copy therefrom, and of

the whole thereof, together with the endorsements

thereon, as the same appears now of record in my
office.

In testimony Avhereof , I have hereunto set my hand

and official seal this 13 day of Aug., A. D. 1909.

[No Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy. [951]

[Defendant's Exhibit XXVIII.]

(COPY)
5013-

DEED RECORDS OF MALHEUR COUNTY,
OREGON.

Book 0, page 151.

D. M. Brogan to Willow River Irrigation Company,

Vale, Oregon, April 2nd, 1908.

FOR AND IN CONSIDERATION OF ONE
DOLLAR ($1.00) to me in hand paid, together with

other value received, I, the undersigned, do hereby

make over, sell, assign, transfer, and forever quit
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claim unto the Willow River Land & Irrigation Com-

pany all mv right, title and interest in and to that

certain reservoir site and the waters flowing therein,

known as "Rocky Point" situated in Malheur

Oounty, Oregon, which was acquired by the under-

signed by location and appropriation, notice therefor

having been posted on the 14th day of March, 1908,

and having been regularly filed with the County

Clerk of said Malheur County on the 16th day of

March, 1908, reference thereto being herein made for

a more perfect description thereof ; and I herewith

sell, transfer and forever quit claim to the said Wil-

low River Land & Irrigation Company all rights of

every kind and character, whatsoever acquired by me
under and by virtue of said location notice as afore-

said.

D. M. BROOAN. [Seal]

Signed sealed and delivered in the presence of

JOHN B. HART,
H. C. EASTHAM.

State of Oregon,

County of Malheur,—ss.

This is to certify that there appeared before me,

H. C. Eastham, a Notary Public in and for the State

of Oregon, Malheur County, D. M. Brogan, to me

known to be the individual who signed and executed

the foregoing instrument, and the said D. M. Bro-

gan, duly acknowledged to me that he signed, sealed

and delivered the foregoing instrument for the uses

and purposes therein mentioned and as his free and

voluntary act and deed.
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Witness my hand and official seal this 2d day of

April, 1908.

[Notarial Seal] H. C. EASTHAM,
Notary Public in and for the State of Oregon, Mal-

heur County, Residing at Vale.

Filed for record April 3, 1908, at 2 o'clock P. M.

B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy.

Sta;te of Oregon,

Coiuity of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

Oregon, and ex-officio Clerk of the Circuit Court in

and for said County and State, hereby certify that I

have compared the foregoing Deed with the original

thereof, and that the siame is a true and correct copy

therefrom, and of the whole thereof, together with

the endorsements thereon, as the same appears now

of record now in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [952]
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[Defendant's Exhibit XXIX.]

(COPY)

RECORDS OF DEEDS OF MALHEUR
COUNTY, OREGON.

Book E, p. 290.

THIS INDENTURE WITNESSETH : That L.

P. Johnson and I^ewis Sultz and Joseph Hartle and

Margaret C. Hartle, his wife, for the consideration

of the sum of One Dollars, to them paid, have bar-

gained and sold, apd by these presents do bargain,

sell and quitclaim unto Leonard Cole, John W.
Ins'^nhofer and D. J. McCarthy, the following de-

scribed premises to wit:

The NW % of NW % of SW 14 and SE % of

WW y^ of SW 14 of Section 27 and tte W 1/2 of NE
% of NW 14 of Section 34, and the W 1/2 of SE %
of NW 1/4 of Section 34 ii^ Township 14 South of

Range 42 E. W. M., embracing 60 acres, said above

described Insenhofer Placer Mining Claim is de-

scribed of record in Book D on page 41, Record of

Placer Claims, in the office of the County Clerk for

t|ie County- of Malh-eur and State of Oregon.

To have and to hold the said premises, with their

appurtenances unto the said Leonard Cole, John W.
Insenhofer and D. J. McCarthy and their heirs and

assigns forever.



988 The Eastern Oregon Land Co. vs.

In witness whereof we have hereunto set our hands

and seals this 16th day of April A. D. 1897.

L. P. JOHNSON.
L. STULTZ.
JOSEPH HARTLE.
MARGARET C. HARTLE.

Done in the presence of

WM. W. WASHBURN.
J. J. BRUEN.

State of Oregon,

Oounty of Baker,—ss.

On this 16th day of April, A. D. 1897, personally

oame before me John J. Binien, a Notary Public in

and for said County, the within named Joseph Har-

tle and Margaret Hartle, his wife, to me personally

known to be the identical persons described in and

who executed the within instrument and acknowl-

edged to me that he executed the same freely, for the

uses and purposes within named. And the said

Margaret Hartle on examination, separate and apart

from her said husband, acknowledged to me that

she executed the same freely, and without fear or

compulsion from anyone.

Witness my hand and seal this 16th day of April,

A. D. 1897.

[Notarial Seal] JOHN J. BRUEN,
Notary Public for Oregon.

Filed for record April 21, 1897, at 8 o'clock A. M.

C. W. PLATT,
Oounty Clerk.
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State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I haA'e compared the hereto attached copy

of Deed with the original thereof, and that the same

is a true and correct copy therefrom, and of the

whole thereof, together with the endorsements there-

on, as the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy. [953]

[Defendant's Exhibit XXX.]

(COPY)
RECOEDS OF DEEDS OF MALHEUE

COUNTY, OEEGOK
Book E, page 114.

J. L. Cole et ux. to J. W. Insenhofer et al.

THIS INDEXTUEE WITNESSETH : That J.

L. Cole and Malinda Cole, his wife, for the consider-

ation of the sum of One Dollars, to him paid, has

bargained and sold, and by these presents does bar-

gain, sell and quitclaim unto J. W. Insenhofer, H.

C. Cole and Joseph Eddy the follo\^ing described

premises, to wit:

The undivided one eighth (i/s) of the following
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described Placer Mining Ground to wit: and all

right, title and interest.

The E 1/2 NW 14 of SE % and S 1/2 of NE % of

SE 14 of Sec. 20 and S 1/2 of S 1/2 of NW 1/4 of SW
14 and N 1/2 SW 1/4 of SW i^ and N I/2 of SE %
of SW 14 and N 1/2 SW 14 of SE % and

SE 14, SW 14 of SE 14 and W 1/2 of W %
of SE 14 of SE 14 of Section 21 .and E 1/2 NW i/i of

NE 1/4 and NAY % of SE 14 of NE % of Section 28

in Township 14 South, Range 42 East, W. M., em-

bracing 160 acres.

To have and to hold the said premises, with their

appurtenances unto the said J. W. Insenhofer, H. C.

Cole and Joseph Eddy, heirs and assigns forever.

In witness whereof, we have hereunto set our hand

and seal this 28th day of February, A. D. 1805.

J. L. COLE. [Seal]

MALINDA COLE. [Seal]

Done in the presence of

LEONARD COLE.
MIKE BRENNAN.

Acknowledgement.

State of Oregon,

County of Malheur,—ss.

On this 28th day of Feby., A. D. 1895, personally

came before me a Notary Public in and for said

County, the within named J. L. Cole and Malinda

Cole, his wife, to me personally known to be the iden-

tical persons described in and who executed the

mthin instrument and acknowledged to me that he

executed the same freel.y, for the uses and purposes

therein named, and the said Malinda Cole, on exam-
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ination separate and apart from her said husband,

acknowledged to me that she executed the same

freely, and without fear of compulsion from anyone.

Witness my hand this 28th day of Feby., A. D.

1895.

[Notarial Seal] JOHN A. LEAMAN,
Notary Public, State of Oregon.

Filed for record April " 1896, at 8 o'clock A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the foregoing copy of

Deed with the original thereof, and that the same is

a true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy. [954]
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[Defendant's Exhibit XXXI.]

(COPY)

RE'COEDS OF DEEDS OF MALHEUR
COUNTY, OREGON.
Book "E," page 113.

G. T. Bond to D. J. McCarthy et al.

THIS INDENTURE WITNESSETH: That

G. T. Bond of Baker County, State of Oregon, for

the consideration of the smn of One and no/100

Dollars to him paid has bargained and sold, and by

these presents does bargain, sell and quitclaim unto

D. J. McCarthy, H. C. Cole and J. W. Insenhofer,

the following described premises to wit

:

The Junction Placer Mining Claim, located and

being in no mining district in Malheur County, State

of Oregon, and more particularly described as fol-

lows, viz.

:

The 8E 14 of SW % of SW 14 of Section 17 and

NE 14, NW 14 of NW % of Section 20 in Township

14 S. R. 42 E. W. M. embracing 20 acres. Said

above described Junction Placer Mining Claim is de-

scribed of record in Book "C," on page 123, record

of Placer Claims in the office of the County Clerk

for the County of Malheur and State of Oregon.

To have and to hold the said premises with their

appurtenances unto the said D. J. McCarthy, H. C.

Cole and J. W. Insenhofer, their heirs, and assigns

forever.
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In witness whereof, I have hereunto set my hand

and seal this 2nd day of April, A. D. 1896.

G. T. BOND. [Seal]

Done in the presence of

F. A. BOWEN.
LEONARD COLE.

State of Oregon,

County of Baker,—ss.

On this 2nd day of April, A. D. 1896, personally

came before me, a Notary Public in and for said

County, the within named G. T. Bond, to me person-

ally kno^Ti to be the identical person described in

and who executed the within instrument and ac-

knowledged to me that he executed the same freely,

for the uses and purposes within named.

Witness my hand and seal this 2nd day of April,

A. D. 1896.

[Notrl. Seal], E. A. BOWEN,
Notary Public for Oregon.

Filed for record April 6, 1896, at 8 o'clock A. M.

C. M. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, Coimty Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said Count}^ and State, do hereby

certify that I have compared the foregoing copy of

Deed with the original thereof, and that the same is

a true and correct copy therefrom and of the whole

thereof, together with the endorsements thereon, as
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tlie same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [955]

[Defendant's Exhibit XXXII.]

(COPY)

DEED EECORDS OF MALHEUR COUNTY,
OREOON.

Book ^'E," page 115.

Thos. J. Eddy et ux. to J. W. Insenhofer et al.

THIS INDENTURE WITNESSETH: That

Thomas J. Eddy and Christiana Eddy, his wife, for

the consideration of the sum of One and no/100 Dol-

lars to them paid has bargained and sold, and by

these presents does bargain, sell and quitclaim unto

J. W. Insenhofer, H. C. Cole and Joseph F. Eddy,

the following described premises to wit:

The NE 1/4 of NE % of SE 14 and SW % of SE
14 of NE 14 o-f Section 28, Township 14 South of

Range 42 E. W. M., embracing twenty (20) acres

of Placer Mining Ground, situated in no organized

mining district in Malheur County, State of Oregon,

and known as the ''Thomas Placer Mining Claim,"

as fully described and of record in Book C, page

121, in the records of the County Clerk of Malheur

County, State of Oregon.
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To have and to hold the said premises, with their

appurtenances unto the said J. W. Insenhofer, H. C.

Cole and Joseph F. Eddy, their heirs and assigns

forever.

In witness whereof, we have hereunto set our

hands and seals this 18th day of April, A. D. 1895.

THOMAS J. EDDY. [Seal]

CHRISTIANA EDDY. [Seal]

Done in the presence of

LOUISE JUNE EDDY.
J. MYRICK.

ACKNOWLEDGEMENT.
State of Oregon,

Countv of Baker,—ss.

On this 18th day of April, A. D. 1895, personally

came hefore me a Notary Public in and for said

County, the within named Thomas J. Eddy and

Christiana Eddy, his wife, to me personally known

to be the identical persons described in, and who

executed the within instrument, and acknowledged to

me that they executed the same freel}^, for the uses

and purposes therein named.

Witness my hand and seal this 18th day of April,

A. D. 1895.

[Ntrl. Seal] F. A. BOWEN,
Notary Public for Oregon.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, do hereby
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certify that I have compared the foregoing copy of

Deed with the original thereof, and that the same is

a true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In witness whereof^ I have hereunto set my hand

and official seal this the 13th day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy. [956]

[Defendant's Exhibit XXXIII.]

(COPY)
-5012-

DEED RECORDS OF MALHEUR COUNTY,
OREOON.

Book "O," pg. 153.

D. M. BROGAN TO WILLOW RIVER LAND &
IRRIGATION COMPANY.

Vale, Oregon, April 2nd, 1908.

FOR AND IN CONSIDERATION OF ONE
DOLLAR ($1.00') to me in hand paid, together with

other value received, I, the undersigned, do hereby

make over, sell, assign, transfer, and forever quit-

claim unto the WILLOW RIVER LAND & IRRI-

GATION COMPANY, all my right, title and inter-

est in and to that certain reservoir site, and the

waters flowing therein, known as (BROGAN
BASIN) situated in Malheur County, Oregon, which

was required by the undersigned by location and ap-
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propriation notice therefor, having been' posted on

the 16th day of March, 1908, and having been regu-

larly filed with the County Clerk of said Malheur

County on the 16th day of M^arch, 1908, reference

thereto being herein made for a niiore perfect de-

scriptiou thereof; and I herewith sell, transfer and

forever quitclaim to the said Willow River Land &
Irrigation Company all rights of every kind and

character whatsoever acquired by me, under and by

virtue of said location notice as aforesaid.

D. M. BROCAN. [Seal]

Signed, sealed and delivered in the presence of

JOHN B. HART.
H. C. EASTHAM.

State of Oregon,

County of Malheur,—^ss.

This is to certify that there appeared before me,

H. C. Eastham, a Notary Public in and for the State

of Oregon, Malheur County, D. M. Brogan, to me
kn'own to be the individual who signed and executed

the foregoing instrument and the said D. M. Brogan

duly acknowledged to me that he signed, sealed and

delivered the foregoing instrument for the uses and

purposes therein mentioned, and as his free and vol-

untary act and deed.

Witness my hand and official seal this 2nd day of

April, 1908.

[Notarial Seal] H. C. EASTHAM,
Notarv^ Public in and for the State of Oregon, Mal-

heur County, residing at Vale.

Filed for record April 3, 1908, at 2 P. M.

B. W. MULKEY,
County Clerk.



998 The Eastern Oregon Land Co. vs.

State of Oregon,

County of Mallieur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-offieio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Deed with the original thereof, and that the same

is a true and correct copy therefrom, and of the whole

thereof, together with the endorsements thereon, as

the same appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [957]

[Defendant's Exhibit XXXIV.]
(COPY)

4844-

RECORDS OF WATER RIGHTS OF MAL-
HEUR COUNTY, OREGON.

Book ^'C," p. 316.

WILLOW CREEK.
Notice is hereby given, that D. M. Brogan, the un-

dersigned citizen of the United States, has located a

reservoir site known as or named the ''Rocky

Point," and also all waters flowing into said basin

for irrigating, milling or power purposes, said waters

to be conveyed by ditches, pipes or flumes from said

reservoirs or basin running in a Southeasterly di-
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rection ; also feeders running from said ditcli to any

and all lands S. of Willow Creek, lying under said

ditcli. Notice posted 14tli day March, 1908. We
also claim and have all valid right to the use and of

all the water from the said Willow Creek for irri-

gating purposes or otherwise to be conveyed through

such fliunes or water ditches to said lands lying S.

of said Creek we may irrigate, together with all and

singular the hereditaments and appurtenances there-

unto belonging or in anywise appertaining.

D. M. BROGAN. [Seal]

Witness

:

W. NOOT.
LEONARD COLE.

Filed for record March 16, 1908, at 10 o'clock A. M.

B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said Count}^ and State, hereby

CERTIFY that I have compared the hereto attached

copy of Water Right Location with the original

thereof, and that the same is a true and correct copy

therefrom, and of the whole thereof, together with

the endorsements thereon, a® the same appears now
of record in mv office.
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In witness whereof, I have hereunto set ni}^ hand

and official seal this the 13 da^^ of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [958]

[Defendant's Exhibit XXXV.]

(COPY)
-4845-

RECOEDS OF WATER RIGHTS OF MAL-
HEUR COUNTY, OREGON.

Book ''C," p. 317.

Notice is hereby given, that D. M. Brogan, the un-

dersigned citizen of the United States, has located a

reservoir site, knoA^oi as or named the Brogan Basin

and also all waters flowing into said basin for irrigat-

ing, milling or power purposes, said waters to be

conveyed by ditches, pipes or flumes from said res-

ervoirs or basin runnmg in a Southeasterly direc-

tion; also feeders running from said ditch to any

and all lands 8. of Willow Creek lying under said

ditch. Notice posted 15th March, 1908. We also

claim and have all valid right to the use of and of

all water from the said Willow Creek for irrigating

purposes or otherwise to be conveyed through such

flumes or water ditches to said lands lying S. of said

Creek we may irrigate, together with all and singular

the hereditaments and appurtenances thereunto be-
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longing or in anywise appertaining.

D. M. BROGAN. [Seal]

Witness

:

A.W.MORROW.
LEONARD COLE.

Filed for recordi Mar. 16, 1908, at 10 o'clock A. M.

B. W. MULKEY,
County Clerk.

By Tlios. E. McKnight,

Deputy Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Water Right Location with the original thereof,

and that the same is a true and correct copy there-

from, and of the whole thereof, together with the

endorsements thereon, as the same appears now of

record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [959]
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[Defendant's Exhibit XXXVI.]

(COPY)

EECOEDS OF WATER EIGHTS OF MAL-

HEUR COUNTY, OREGON.
Book "A," p. 261.

NOTICE.
We the undersigned claim the water running in

this Mormon Basin Creek to the Extent of 300

Miners inches of Water for Mining purposes to be

conveyed by Ditch or Flume from this point to the

Morfitt point on Willow Creek.

Located October 6, 1894.

HATTIE C. COLE.

JOSEF F. EDDY.
J. W. INSENHOFER.

Filed for record, Oct. 29th, 1894, at 9 o'clock A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—^ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Water Right Location with the original thereof,

and that the same is a true and correct copy there-

from, and of the whole thereof, together with the

endorsements thereon, as the same appears now of

record in my office.
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In witness whereof, I have hereunto set my hand

and official seal this the 13 da}^ of An^., A. D. 1909.

[Seal] B. M. MULKEY,
Clerk.

By Thos. E. McKni.s^ht,

Deputy Clerk. [960]

[Defendant's Exhibit XXXVII.]

(COPY)

RECORDS OF WATER RIGHTS OF MAL-
HEUR COUNTY, OREGON.

Book ''A," page 262.

NOTICE.
We the undersized claim the water running in

this Willow Creek to the extent of 1600 miners inches

of water for mining purposes to be conveyed by

ditch or flume form this point to the Morfitt Bar sit-

uated on the South side of Willow Cl'eek.

HATTIE C. COLE.

JOSEPH F. EDDY.
J. W. INSENHOFER.

Filed for record Oct. 29th, 1894, at 9 o'clock A. M.

C. W. PLATT,
County Clerk.

State of Oregon,

County of Malheur,—^^ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the foregoing copy of

Water Location Notice with the original thereof, and

that the said isi a true and correct copy therefrom.
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and! of the whole thereof, together with the endorse-

ments thereon, as the same appears now of record in

my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug., A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [961]

[Defendant's Exhibit XXXVIII.]

(COPY)

RECORDS OF WATER RIGHTS OF MAL-
HEUR COUNTY, OREGON.

Book ''A," p. 262.

NOTICE.
We the undersigned claim the water running in

Willow Creek to the extent of 400 miners inches of

water for mining purposes to be conveyed by ditch

or flume from this point to the Orchard Bar on Wil-

low Creek.

Located October 6, 1894.

HESTER C. COLE.
JOSEPH F. EDDY.
J. W. INSENHOFER.

Filed for record, Oct. 29th, 1894, at 9 o'clock A. M.

C. W. PLATT,

County Clerk.
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State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Coui^t in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Water Location Notice with the original thereof,

and that the same is a true and correct copy there-

from, and of the whole thereof, together with the in-

dorsements thereon, as the same appears now of rec-

ord in my office.

In. witness whereof, I have hereunto set my hand

and official seal this the 13' day of Atig., A. D. 1909,

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [962]

[Defendant's Exhibit XXXIX.]

(COPY)
5038-

RECORDS OF WATER RIGHTS OF MAL-
HEUR COUNTY, OREGON.

Book D, p. 2.

WILLOW CREEK.
N^otice of Location and Appropriation of Water

from Willow Creek.

NOTICE IS HEREBY GIVEN: that the Wil-

low River Land and Irrigation Company has this

day located and appropriated twenty thousand
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(20,000) cubic inclies of Water b.y miners measure,

under six inch pressure of and from Willow Creek

and of and from tlie water flowing therein, or a suf-

ficient amount thereof, to maintain a continuous flow

of twenty thousand (20,000) inches thereof, miners

measure. The canal conveying the water shall be

known as the Mountainside Canal. The name of the

owners is the Willow River Land and Irrigation

Company, a corporation organized and doing busi-

ness under and by virtue of the laws of the State of

Oregon. There shall be two reservoirs used for

storage purposes, in connection with the operation of

said canal and of the various laterals therefrom.

The headgate to the upper reservoir to be constructed

in the Southwest Quarter of the Northwest Quarter

of Section twenty seven (27) 'toT\Tiship fourteen (14)

South of Range forty two (42) East of the Willam-

ette Meridian; which said reservoir shall be created

by the construction of certain dams and dykes across

the channel of Willow River or Creek and near the

said headgate. The headgate to the lower reservoir

to be constructed in the Northeast Quarter of the

Southwest Quarter of Section two (2) Township

Fifteen (15) South of Range forty two (42) East of

the Willamette Meridian ; which said reservoir shall

be created by the construction of certain dams and
dykes across the channel of WiUow River or Creek

and near the said headgate. The general course and

direction of said Mountainside Canal to be from said

headgate in a Southwestern direction through sec-

tions two (2) and eleven (11) to^\Tiship fifteen (15)

South, of range forty two (42) East of the Wil-
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lamette Meridian, thence NortliTrest through sec-

tions fourteen (14) fifteen (15) and ten (10)

;

thence Southeast through sections fifteen (15)

twenty-three (23) and twenty-two (22) ; thence

southwest through sections twenty two (22) twenty

seven (27) and thirty four (34) ; all in township

fifteen (15) South of range forty two (42) East of

the Willamette Meridian ; and continuing in a South-

west direction through sections three (3) ten (10)

fifteen (15) and two (2), in township sixteen South

of range foii:y three (43) East of the Willamette

Meridian. The size of the canal shall he t^'elve (12)

feet in width in the bottom with sloping sides of

about one and a half to one in earth and four (4)

feet in depth. The number of cubic inches appro-

priated is twenty thousand (20,000) miners inches;

the source of supply of water is Willow Creek and its

various branches and tributaries. The said water

is located and appropriated for the purpose of benefi-

cial use and is to be used and. applied for the purpose

of irrigation and for household and domestic and

power purposes, and for watering cattle and live

stock.
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This notice is posted on this 7th day of April,

1908, for and on behalf of said corporation and under

its order issued }ty its board of directors.

Dated and posted on this 7th day of April, 1908.

WILLOW RIVER LAND AND IRRIGA-
TION CO.

[Corporate Seal] By D. M. BROGAN,
President,

Attest: EDWARD B. O'DONNELL,
Secretary.

Witnesses

:

WM. NOOT.
LEONARD COLE. [9631

(COPY)

State of Oregon,

County of Malheur,—ss.

I HEREBY CERTIFY AND DECLARE that the

attached notice of location and appropriation is a

true and correct copy of the notice and appropria-

tion is a true and correct copy of the notice and ap-

propriation posted on behalf of the Willow River

Land & Irrigation Company and by the under-

signed, on the day and d'ate in said copy set forth;

and I further certify that said notice of location and

appropriation was posted in a conspicuous place at

the point of diversion, to wit: At the ]3oint of the

headgate of the reservoir situated in the Northeast

Q*uarter of the Southwest Quarter of Section two

(2) Township fifteen (15) south of range forty two

(42) east of the Willamette Meridian, which said

reservoir is more completely desicribed in the at-
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tached notice of location.

Witness' my iha-nd this 8th day of April, 1908.

D. M. BROGAN,
President of the Willow Eiver Land & Irrigation

Company.

Filed for record April 8, 1908, at 10:15 o'clock

A.M.

B. W. MULKEY,
County Clerk.

By Thomas E. McKnight,

Deputy Clerk.

State of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Cler^ of Malheur

County, Oregon, and ex^officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Notice of Water Location and Appropriation with

the original thereof, and that the same is a true and

correct copy therefrom, and' of the whole thereof, to-

gether vdth the endorsements thereon, as the same

appears now of record in my office.

In witness whereof, I have hereunto set my hand

and official seal this the 13 day of Aug. A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [964]
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[Defendant's Exhibit XL.]

-5037-

(COPY)

RECOEDS OF WATER RIGHTS OF MALHEUR
COUNTY, OREGOX.

Book D, page 1

WILLOW CREEK.
Notice of Location and Appropriation of Water from

Willow Creek.

NOTICE IS HEREBY GIVEN THAT tlie Willow

River Land and Irrigation Company has this day

located and appropriated Twenty Thousand (20,-

000) inches thereof, miner's measure, under six inch

pressure, of and from Willow Creek and of and from

the water flomng therein or a sufficient amount

thereof, to maintain a continuous flow of twenty

thousand (20,000) inches thereof, miner's measure.

The canal conveying the water shall be known as

the Mountainside Canal.

The nam« of the owners is the Willow Land and

Irrigation Company, a corj>oration organized and

doing business mider and by virtue of the laws of the

State of Oregon.

There shall be two reservoirs used for storage pur-

poses, in connection with the operation of the said

canal and of the various laterals therefrom.

The headgate to the upper reservoir to be con-

structed in the Southwest Quarter of the Northwest

Quarter of Section twenty seven (27) township four-

teen (14) South, of range Forty two (42) East of the

Willamette Meridian; which said reservoir shall be
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created by the constructions of certain dames and

dykes across the channel of Willow River or Creek

and near said headgate. The headgate of the lower

reserv^oir to be constructed in the Northeast Quarter

of the Southwest Quarter of Section two (2) town-

ship fifteen (15) .South of Range Forty two (42)

East of the Willamette Meridian; which said reser-

voir shall be created by the construction of certain

dams and dykes across- the channel of Willow River

or Creek and near the said headgate. The general

course and direction of said Mountainside Canal to

be from said headgate in a Southwestern direction

through sections Two (2) and Eleven (11) Township

fifteen (15) South, Range forty two (42) East of

Willamette Meridian thence Northwest through sec-

tions Fourteen (14) fifteen (15) and ten (10) thence

Southeast through sections fifteen and twenty three

and twenty two (22) ; thence Southwest through sec-

tions twenty two (22) twenty seven (27) and thirty

four (34) ; all in Township fifteen (15) South of

Range forty two (42) East of Willamette Meridian;

and continuing in a Southwest direction through

sections three (3) ten (10) fifteen (15) and two (2)

in Township sixteen (16) South of Range forty

three (43) East of the Willamette Meridian; the

size of the canal shall be twelve (12) feet in width

in the bottom with sloping sides of about one and a

half to one in earth and four (4) feet in depth. The

number of cubic inches appropriated is Twenty

Thousand (20,000) Miner's inches, the source of

supply of water is Willow Creek and its various

branches and tributaries. The said water is located
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and appropriated' for the purpose of beneficial use

and is to be used and applied for the purpose of irri-

gation and for household and domestic poAver pur-

poses and for watering cattle and live stock.

This notice was posted on the 7th day of April,

1008, for and on behalf of said corporation and under

its order, issued by its board of Directors.

Dated and posted this 7th day of April, 1908.

WILLOW LAND & IRRIGATION COMPANY,
By D. M. BROGAN,

President.

[Corporate Seal]

Attest: EDWARD B. O'DONNELL,
Witnesses

:

WM. NOOT.
LEONARD COLE. [965]

(COPY)
State of Oregon,

Count}^ of Mallieur,—ss

I HEREBY CERTIFY and Declare that the at-

tached Notice of Location and Appropriation is a

true and correct copy of the notice and appropria-

tion posted on bebalf of the Willow River Land and

Irrigation Company, and by the undersigned', on the

day and date in said copy set forth. And I further

certify that said notice of Location and Appropria-

tion was posted in a conspicuousi place at the point

of diversion, to wit:

At the point of the headgate of the reservoir situ-

ated in the Southwest Quarter of the Northwest

Quarter of Section twenty seven (27) Township
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fourteen (14) South of Range forty two (42) East of

the Willamette Meridian, which said reservoir is

more completely described in the attached Notice of

Location.

Witnesisi my hand this 8th day of April, 1908.

D. M. BROGAN,
President of the Willow River Land & Irrigation

Company.

Filed for record April 8, 1908, at 10:15 o'clock

A. M.

B. W. MULIO^Y,
County Clerk.

By Thos. E. McKnight,

Deputy.

State of Oregon,

County of Malheur,—^Sis -

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the' hereto attached copy

of Water Location and Appropriation Notice with

the original thereof, and that the same is a true and

correct copy therefrom, and of the whole thereof, to-

gether with the endorsements thereon, as the same

appears now of record in my office.

Tn witness whereof, I havei hereunto set my hand

and official >seal this the 13 day of Aug. A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Tho8. E. McKnight,

Deputy Clerk. [966]
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[Defendant's Exhibit XLI.]

(COPY)
3275-

RECORDS OF WATER RIGHTS OP MALHEUR
COUNTY, OREGON.

Book C, p. 241.

POLE CREEK.
NOTICE IS HEREBY GIVEN, That I, Emory

Cole, of Dell, Malheur County, Oregon, hereby

claims all of the waters of Pole Creek in Malheur

County, Ore. and more particularly described and

located' asi follows' to wit

:

Said stream rises on the NE side of Juniper

Mountain which is located in Sections 6, 7 and 18

and of Township 16 S. of Range 41 EWM, thence

running North into Sec. 31 Tp. 15 S of Range 41

EWM thence NE across said Section 31, across the

NW 14 of Section 32 into Sec. 29; thence Easterly

acrossi Sec. 29, thence SE across Sec. 28 and into

and across the NE % of Section 33 thence SE across

Sec. 34, thence E across Sec. 35, thence NE and

across Sec. 36, thence NE and acrosis the SE i^ of

Sec. 5, all in Township 15 S of Range 41 E. W. M.

thence Easterly acrosiS' sections' 30, 29 and 28; thence

NE acrosisi Sec. 27 to a point about the center of the

N.E. 1/4 of 'S'ec. 27, being the place of final discharge

of said Pole Creek into a ditch known as the

''Rainey Ditch" which was made appropriating the

waters of Pole Creek about 1871, made by one Pete

Raimey, which said water right and ditch was trans-
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ferred to J. L. Cole by the Administrator of the es-

tate of the said Pete Raimey, said ditch is more par-

ticularly described as follows, to yAt

:

Commecnmg on or near the North line of the

Northeast Quarter of the Northeast Quarter of Sec.

27, T 15 S.R. 42 EWM, thence iTinning- North across

the E. 1/2 of the E 1/2 Sec. 22 and turning Northeast-

erly near the N line of said Sec. 22 across the NW
corner of the NE I/4 of Section 23 into section 14,

thence running Northeasterly across the SE corner

of the SW 1/4 of said siection 14 thence across the iSE

14 of Sec. 14 to its final discharge into Willow Creek.

"The said appropriator Emory Cole has appro-

priated and used the waters of said Pole Creek and

hereby gives notice that he will appropriate the

waters of said Pole Creek by the means of the fol-

lowing ditches now constructed and in use or to be

constructed for said appropriation as follows

:

1—One ditch taken out of said Pole Creek on its

east bank and constructed by Pete Raimiey about the

year 1871, said ditch runs along the W side' of Sec.

23 T 15 SR 42 EWM and used for the irrigation of

Sec. 23 and 14, also all of the land on the W side of

Willow Creek in Sections 24 and 25 T 15 SR 42

EWM.
'2,—One ditch now under construction taken out of

said Pole Creek on its W bank near the center of

West line NW% NW% Sec. 27 Tp. 15 SR 42 EWM.
running thence North through said section 27 to a

point near the center of said section where the

waters of said ditch is discharged in a reservoir

which is under construction, and the said Emory
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Cole the said appropriator, hereby claims the site for

the said reservoir which land^ for said reservoir site

is located in S'E' comer of NE 1/4 ^^^ the NW cor. of

SE14 and the NE cor. of SW % and the SE comer

of the WW 14 all in said section 22, said water to be

used for the irrigation of the' E i/o W/o of said section

22 and all of the land above described to be irrigated

by the ditch heretofore described as the Raimey

Ditch, constructed by Pete Raimey about the year

1871.

Claiming the right to at any time construct such

neee-ssary ditches, flumes and laterals as will be

neeess'ary for the appropriation of the said waters

heretofore described.

And the said Emory Cole hereby claims the waters

of all and every of the tributaries of said Pole

Creek, one of which is more particularly described

as follows

:

Kn'own as the Dairy Prong of Pole Creek which

rises near Sec. 16 Tp. 16 S of Range 41 E.W.M. run-

ning thence Northerl}^ across Tp. 15 SR 41 E. W. M.,

entering Sec. 34 Tp. 16 SR 41 EW.M., running

thence Northerly across said section 34 to its junc-

tion with Pole Creek. [967]

(COPY)
Said water hereby appropriated including the

flood waters of said stream.' above described are to

be used for the irrigation of all of 8ec. 23, E 14 of E
1/2 Sec. 22, S 1/2 and SW 14 of the SW % Sec 24 and

all of Sec. 25 except SW 14 of SW 14 all in Tp. 15 S

of Range 42 E.W.M. and for domestic purposes
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power and' watering of stock.

Claiming the same, all and singular under all laws

National and State and' the rulings and decisions

thereunder in the matter of Water Rights.

Together with all and singular the hereditaments

and appnftenances thereunto belonging or in any

^dse appertaining or to accrue to the same.

That I have good right to sell and dispose of said

water and water right or any part thereof by sale or

otherwise or any part thereof.

Signed sealed and dated at Vale, this 29th day of

May, 1907.

EMORY COLE, [Seal]

Appropriator.

Filed for record May 29, 1907, at 11 o'clock A. M.

B. W. MULKEY,
County Clerk.

By Thos. E. McKnight,

Deputy.

^ate of Oregon,

County of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur

County, Oregon, and ex-officio Clerk of the Circuit

Court in and for said County and State, hereby cer-

tify that I have compared the hereto attached copy

of Water Right Location with the original thereof,

and that the sam>e is a true and' correct copy there-

from, and of the whole thereof, together with the

endorsem^ents thereon, as the same appears now of

record in my office.

In witness whereof, I have hereunto set my hand
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and official seal this the 13 day of Aug.. A. D. 1909.

[Seal] B. W. MULKEY,
Clerk.

By Thos. E. McKnight,

Deputy Clerk. [968]

[Defendant's Exhibit XLII.]

(COPY)
XOTICE OF LOCATIOX AXD APPROPRIA-
TIOX OF WATER FROM WILLOW CREEK.
Notice is Hereby Given that the Willow River

Land and Inigation Company has this day located

and appropriated Twenty Thousand (20,000) cubic

inches of water by miners measure, under six inch

pressure, of and from Willow Creek and of and from

the water flowing therein, or a sufficient amount

thereof to maintain a continuous flow of Twenty

Thousand (20,000) inches thereof, miners measure.

The canal conveying the water shall be known as

the Mountainside Canal.

The name of the owners is the Willow Land and

Irrigation Company'"', a corporation organized and
doing business under and by virtue of the laws of the

State of Oregon.

There shall be two reservoirs used for storage pur-

poses, in connection with the operation of said Canal,

and of the various laterals therefrom.

The headgate to the upper reservoir to be con-

structed in the Southwest Quarter of the Northwest

Quarter of Section Twenty-seven (27), Township

Fourteen (11) South of Range Forty-two (42) East

of the Willamette Meridian; which said reservoir
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shall be created by the consti'iiction of certain dams

and dykes across the channel of Willow River or

Creek and near said headgate.

The headgate to the lower reser\^oir to be con-

structed in the Northeast Quarter of the Southwest

Quarter of Section Two (2) To^\Tiship Fifteen (15)

South of Range Forty-two (42) East of the Wil-

lamette Meridian; which said reservoir shall be

created by the construction of certain dams and

dytkes across the channel of Willow River or Creek

and near the said headgate.

The general course and direction of said Moun-

tainside Canal to be from said headgate in a south-

western direction through Sections Two (2) and

Eleven (11), To\\Tiship Fifteen (15) South, of Range

Forty-two (42) East of the Willamette Meridian;

thence Northwest through Sections Fourteen (14),

Fifteen (15), and Ten (10); thenee Southeast

through Sections Fifteen (15), Twenty-three (23)

and Twenty-two; thence Southwest through Sec-

tions Twenty-two (22) Twenty-seven (27) and

Thirty-four (34); all in Township Fifteen (15)

South of Range Forty-two (42) East of the Willa-

mette Meridian, and continuing in a Southwest di-

rection through Sections Three (3) Ten (10), Fif-

teen (15) and Two (2), in Township Sixteen (16)

South of Range Forty-three (43) East of the Willa-

mette Meridian.

The size of the Canal shall be Twelve (12) feet in

width in the bottom, with sloping sides of about one

and a half to one in earth and four (4) feet in depth.

The number of cubic inches appropriated is
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Twenty Thousand (20,000) miners inches; the

source of supply of Avater is Willow Creek and its

various branches and tributaries. The said water

is located and appropriated for the purpose of bene-

ficial use and is' to be used and applied for the pur-

pose of irrig-ation and for household and domestic

and power purpo-ses and for watering cattle and live-

stock.

This notice is posted on this 7th day of April, 1908

for and on behalf of sai-d corporation and under its

order, issued by its Board of Directors.

Dated and posted this 7th day of April, 1908.

WILLOW LAND AND IRRIGATION
COMPANY,

By D. M. BROOAN, [Seal]

President.

Attest: EDWARD B. O'DONNELL,
Secretary.

Witnesses:

W. NOOT.
LEONARD COLE. [969]

(COPY)

State of Oregon,

County of Malbeur,

—

ssl

I hereby certify and declare that the attached no-

tice of location and appropriation is a true and cor-

rect copy of the notice and appropriation posted on

behalf of the Willow River Land & Irrigation Com-

pany and by the undersigned, on the day and date in

said copy set forth; and I further certify that said

notice of location and appropriation was posted in a

conspicuous place at the point of diversion, to wit:
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At the point of the headgate of the reservoir sit-

uated in the Southwest Quarter of the Northwest
Quai-ter of Section Twenty-seven (27) Township
Fourteen (14) South of Range Forty-two (42) East

of the Willamette Meridian, which said reservoir is

more completely described in the attached notice of

location.

Witness my hand this 8th day of April, 1908.

D. M. BROGAN,
President of the Willow River Land & Irrigation

Company.

State of Oregon,

Oounty of Malheur,—ss.

I, B, W. Mulkey, County Clerk of Malheur

County, State of Oregon and Ex-officio Recorder of

Malheur County, State of Oregon, hereby certify

that I have compared the foregoing Copy of Water

Right with the original now of record in my office

and that the same is a true and correct copy thereof.

Witnessi my hand) and official seal this, the 5 day

of Oct, 1909.

[Seal] B. W. MULKEY,
Co. Clerk. [970]

[Defendant's Exhibit XLIII.]

(COPY)

NOTICE OF LOCATION ANT) APPROPRIA-

TION OF WATER FROM WILLOW CREEK
NOTICE IS HEREBY OR^EN that the Willow

River Land and Irrigation Company has this day

located and appropriated Twenty Thousand (20,-
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000) cubic inclies of water by miners' measure, under

six inch pressure, of and from Willow Creek and of

and from the water flowing therein, or a sufficient

amiount thereof to maintain a continuous flow of

Twenty Thousand (20,000) inches thereof, miners

mieasure.

The Oanal conveying the w^ater shall be known as

the Mountainside Canal.

The name of the owners is the Willow River Land

and Irrigation Company, a corporation organized

and doing business under and by virtue of the laws

of the State of Oregon.

There shall be two reservoirs used for storage pur-

poses, in connection with the operation of said Canal

and of the various laterals therefrom.

The headgate to the upper reservoir to be con-

structed in the Southwest Quarter of the Northwest

Quarter of Section Twenty-seven (27), ToAvnship

Fourteen (14) South of Eange Forty-two (42) East

of the Willamette Meridian; which said reservoir

shall be created by the construction of certain dams
and dykes across the channel of Willow River or

Creek and near the said headgate.

The headgate to the lower reservoir to be con-

structed in the Northeast Quarter of the Southwest

Quarter of Section Two (2) Township Fifteen (15)

South of Range Forty-two (42) East of the Will-

amette Meridian; which said reservoir shall be

created by the construction of certain dams and

dykes across the channel of Willow River or Creek

and near the said headgate.

The general course and direction of said Mountain-
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side Canal to be from said liead^^ate in a Southwest-

ern direction through Sections Two (2) and Eleven

(11), Township Fifteen (15) South of Range Forty-

two (42), East of the Willamette Meridian; thence.

Northw^est through Sections Fourteen (14) Fifteen

(15) and Ten (10) ; thence Southeast through Sec-

tions Sixteen (16), Twenty-three (23) and Twenty-

two (22) ; thence Southwest through Sections

Twenty-two (22), Twenty-seven (27) and Thirty-

four (34) ; all in Township Fifteen (15) South of

Range Forty-two^ (42) East of the Willamette Me-

ridian, and continuing in a Southwest direction

through Sections Three (3) Teni (10), Fifteen (15)

and Two (2) in Township Sixteen South of Range

Forty-three (43) East of the Willamette Meridian.

The size of the canal shall be Twelve (12) feet in

width in the bottom with sloping sides, of about one

and a half to one in eai^th, and four (4) feet in depth.

The number of cubic inches appropriated is Twenty

Thousand (20,000') miners inches ; the source of sup-

ply of water is Willow Creek and its various

branches and tributaries.

The said water is located and appropriated for the

purpose of beneficial use and is to be used and ap-

plied for the purpose of irrigation and for house-

hold and domestic power purposes and for watering

cattle and livestock.

This Notice is posted on the 7th day of April, 1908,

for and on behalf of said corporation and under its
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order issued' by its Board of Directors.

Dated and posted tliis 7tli day of April, 1908.

WILLOW RIYEE LAND AINTD IRRIGA-
TION CO.

By D. M. BROGAN,
President.

Attest: EDWARD B. O'DONNELL,
Secretary.

Witnesses

:

WM. NOOT.
LEONARD COLE. [971]

(COPY)
State of Oregon,

County of Mallieur,—ss.

I hereby certify and declare that the attached

notice of location and appropriation is a true and

correct copy of the notice and appropriation posted

on behalf of the Willow River Land & Irrigation

Company, and by the undersigned, on the day and

date in said copy set forth ; and I further certify

that said notice of location and appropriation was

posted in a conspicuous place, at the point of diver-

sion, to wit:

At the point of the headgate of the reservoir situ-

ated in the Northeast Qiuarter of the Southw^est

Quarter of Section Two (2), Township Fifteen (15)

South of Range Eorty-two (42) East of the Will-

amette Meridian, which said reservoir is more com-

pletely described in the attached notice of location.
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WITNESS MY HAND this Sth day of April,

1908.

D. M. BROGAN,
Presidient of the Willow River Land & Irrigation

Company.

Filed for record Apr. 8, 1908, at 10:15 o'clock

A. M.

B. W. MULKEY,
Co. Clerk.

By Thos. E. McKnight,

Deputy.

State of Oregon,

Coimty of Malheur,—ss.

I, B. W. Mulkey, County Clerk of Malheur County,

State of Oregon and ex-officio Recorder of Malheur

County, State of Oregon, hereby certify that the

foregoing Notice of Appropriation of water has

been compared by me with the original now of record

in my office and that the same is a true and correct

copy thereof.

In witness whereof, I have hereunto set my hand

and seal this 5 day of Oct. 1909.

[Seal] B. W. MULKEY,
Co. Clerk. [972]
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[Special Examiner's Certificate to Testimony and

Exhibits.]

171 the Circuit Court of the United States of America

for the District of Oregon.

EASTERN OEEGON LAND COMPANY (a Cor-

poration),

Complainant,
vs.

THE WILLOW EIVER LAND & IRRIGATION
COMPANY (a Corporation),

Defendant.

I, F. Roy Davis, the dnly appointed, qualified and

acting Special Examiner in and for the above-en-

titled court, do hereby certify that I took the testi-

mony and proceedings in the above-entitled matter;

that the above and foregoing is a full, true and cor-

rect typewritten transcript of the shorthand notes

taken at the time and place therein mentioned and

of the whole thereof.

Dated this 1st day of April, 1910, at Salem, Oregon.

(Signed) F. ROY DAVIS,
Special Examiner.

Filed April 4, 1910. G. H. Marsh, Clerk. [973]
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UNITED STATES OF AMEBICA.

STATE OF OEEGON.
OFFICE OF THE SECRETARY OP STATE.
I, F. W. BENSON, Secretary of State of the State

of Oregon, and Custodian of the Seal of said State,

do hereby certify

:

That I have carefully compared the annexed copy

of the articles of incorporation of the WILLOW
RIVER LAND & IRRIGATION COMPANY with

the original articles of incorporation of the said

WILLOW RIVER LAND & IRRIGATION COM-
PANY, together with the endorsements thereon, filed

in the office of the Secretary of State of the State of

Oregon on the Slst day of March, 1908, and that the

same is a full, true and correct transcript therefrom

and of the whole thereof.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed hereto the Seal of the State

of Oregon.

Done at the Capitol at Salem, Oregon, this 12th day

of September, A. D. 1908.

[Seal] F. W. BENSON,
Secretary of State. [999]

ARTICLES OF INCORPORATION

of the

WILLOW RIVER LAND & IRRIGATION
COMPANY.

Know all men by these presents that we the under-

signed, C. D. Latourette, Edward B. O'Donnell, and

D. M. Brogan, all citizens of the United States, have



1054 The Eastern Oregon Land Co. vs.

associated ourselves together, and by these presents

do associate ourselves together for the purpose of

forming a corporation under the laws of the State of

Oregon for the formation of private corporations,

and to that end, do hereby make, subscribe and pub-

lish these, our Articles of Incorporation, in triplicate,

as follows:

FIRiST.

The name of this corporation shall be the "WIL-
LOW EIVEE LAND & IRRIGATION COM-
PANY, '

' and its duration shall be perpetual.

SEiCOND.
The objects for which this Company is formed,

and the enterprise, business, pursuit and occupation

in which this Corporation purposes to engage is

:

To build, establish and construct, and when estab-

lished, to maintain and operate dams, reservoir sites,

irrigation ditches, channels and fliunes, together with

laterals rumiing therefrom, for the purpose of ir-

rigating lands, and for the purpose of bringing under

cultivation desert and unproductive land;

To acquire a fee simple title to lands or a lessor in-

terest therein, and to water and irrigate same, and to

lease, sell or dispose of same, either in whole or in

part.

To operate and construct irrigation system or sys-

tems, and the business of furnishing water for irriga-

tion purposes to others under contract of sale, or in

any other manner whatsoever.

To construct buildings for its own use, or for the

purpose of improving any land or real estate which

it may own or acquire, under [1000] contract or
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lease, or iii fee simple for itself or for others.

To engage generally in the ownership and in the

handling of all species of real and personal property,

and in the development and improvement of same

either for itself or for others, and to bny, own, sell,

exchange and transfer real estate or other property,

and to collect rents, incomes, tolls, issues and profits

therefrom.

To acquire, build or operate the business of a power

company, for itself or for furnishing power to others.

To obtain, lyy, purchase, lease, location or otherwise

water rights and privileges and irrigation rights and

privileges, and to maintain and operate a general sys-

tem of irrigating lands for itself or for others, and to

engage in the general business of developing and

cultivating lands and handling the produce therefrom

. for itself or for others.

To carry on the business of general merchants and

handlers of merchandise, and in the raising, selling

or preserving of all fruits and of all products of farm

or garden.

To construct, maintain, improve, control and super-

intend canals, reservoirs, water courses, ditches,

flumes, laterals, canneries, curing and drying houses,

water powers and hydraulic and electrical works, and

to engage in any other lawful enterprise, business,

pursuit or occupation which may seem conducive to

any of the objects of the company; and to contribute

to or otherwise take part in any such operation.

To clear, manage, farm, cultivate, irrigate, plant,

or otherwise work, use or improve any of the land

which the company may own or in which it may be
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interested, either for itself or for others.

To enter into any arrangement or agreement for the

sharing of profits or union of interest or co-opera-

tion, or join advantage, [1001] or otherwise ^\ith

any person or company, and to cany on or engage

in any business or transaction which this company is

authorized to carry on or engage in, and which may
be conducive, directly or indirectly, to the benefit of

this company.

To lend money to, to guarantee the contracts of or

to otherwise assist any such person or company, and

to otherwise take, hold, own and acquire shares of

stock, and securities in such company, and to sell,

hold, re-issue, with or without guarantee, or other-

wise deal in same.

To borrow or raise money for any of the purposes

of the company, and for the purpose of securing same

and interest or for any other purpose, to mortgage

any or all the property of the company, present or

afterwards acquired, and to create, issue, make, draw,

accept, and negotiate its bonds and debentures, prom-

issory notes, bills of exchange, warrants, obligations,

or other negotiable paper, and to sell, hypothecate,

pledge or otherwise dispose of any bonds, securities,

undertakings or obligations of the company, or any

bonds, obligations, stocks or securities which the

company may own, on such terms and conditions and

for such considerations as it may think fit.

To pay out of the funds of the company all ex-

penses of or incidental to its formation and registra-

tion, and to remunerate any person or company for

services rendered or to be rendered in placing or as-
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sisting to place and dispose of any of its securities or

undertakings whatsoever, and assisting in the general

conduct of its business.

To do all other things as are incidental to or con-

ducive to the attainment of the aboA^e objects, and

which would advance or develop any of the powers

herein given or granted, whether herein specified or

not. [1002]

THIRD.
The capital stock of this corporation shall be One

Million Five Hundred Thousand Dollars ($1,500,-

000), divided into Fifteen Thousand shares (15,000)

of the par value of One Hundred Dollars ($100)

each ; the principal office and place of business of this

corporation shall be at Vale, Malheur County,

Oregon.

C. D. LATOUEETTE.
EDWAED B. O'DONNELL.
D. M. BEOGAN.

Witnesses

:

JOHN B. HAET.
HAEEISON ALLEN.

State of Oregon,

County of Multnomah,—ss.

Be it remembered, that on this 28th day of March,

1908, before me, the undersigned, a Notary Public

in and for the said County and State, personally ap-

peared, C. D. Latourette, Edward B. O'Donnell, and

D. M. Brogan, all to me personally known to be the

individuals named in and who executed the foregoing

Articles of Incorporation, and each of them severally

acknowledged to me that they signed and executed the
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same as their free and voluntary act and deed and for

tlie uses and purposes therein mentioned.

In Witness Whereof, I have hereunto set my hand

and notarial seal, the day and year last above written.

[Seal] HARRISON ALLEN,
Notary Public in and for the State of Oregon, County

of Multnomah, Residing at Portland, Or.

[Endorsed] : 12,568. Articles of Incorporation of

the Willow River Land & Irrigation Company. Filed

in the office of the Secretary of State of the State of

Oregon for Record at 8:30 o'clock A. M., the 31st

day of March, 1908, and recorded on page of

Book of Records of Articles of Incorporation of

Private Corporations. F. W. Benson, Secretary of

State.

Filed April 4, 1910. G. H. Marsh, Clerk. [1003]
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And afterwards, to wit, on the 25tli day of A^jril,

1911, there was duly filed in said court, a Petition

for Appeal, in words and figures as follows, to

wit: [1005]

In the Circuit Court of the United States, for the

District of Oregon.

EASTERN OREGON LAND COMPANY (a Cor-

poration)
,

Complainant,

vs.

THE WILLOW RIYER LAND AND IRRIGA-
TION COMPANY (a Corporation),

Defendant.

Petition [for Appeal].

To the Honorable R. 8. BEAN, District Judge and

One of the Judges of the Above-named Court

Presiding Therein

:

The above-named Eastern Oregon Land Company,

complainant, in the above-entitled cause in which The

Willow River Laud & Irrigation Company, a corpora-

tion, is defendant, conceiving itself aggrieved by the

judgment and decree made and entered in the above-

named (Hmrt in the above-entitled case on the 12th

day of November, 1910, wherein and whereby among
other things, it was adjudged that the bill herein be

dismissed, does hereby appeal to the United States

Circuit Court of Appeals for the 9th Circuit from

said order and decree feu* the reasons specified in the

Assignment of Errors filed herewith; and it prays
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that this appeal be allowed and that a transcript of

the records, papers and proceedings upon which said

order was decreed and made, duly authenticated, may
be sent to the United States Circuit Court of Appeals

for said 9th Circuit.

WIET MINOE and

HUNTINGTON & WILSON,
Solicitors for Complainant.

B. S. HUNTINGTON,
Of Counsel.

Petition. Filed April 25, 1911. G. H. Marsh,

Clerk. [1006]

And afterwards, to wit, on the 25th day of April,

1911, there was duly filed in said Court an As-

signment of Errors, in words and figures as fol-

lows, to mt : [1007]

In the Circuit Court of the United States for the

District of Oregon.

EASTERN OEEGON LAND COMPANY (a Cor-

poration),

Complainant,

vs.

THE WILLOW EIVEE LAND AND lEEIGA-
TION COMPANY (a Corporation),

defendant.

Assignment of Errors on Appeal.

Comes now the Eastern Oregon Land Company,

the complainant in the above-entitled suit, and files

the following Assignment of Errors upon which it

will rely upon its prosecution of its appeal from the
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order and decree made and filed herein on the 12th

day of November, 1910, in the above-entitled cause.

I.

The Circuit Court erred in holding, concluding

and adjudging upon the facts appearing on the trial

of said cause that the complainant is not entitled to

the relief sought by injunction herein.

II.

Said Circuit Court erred in holding, concluding

and adjudging .that the title to the land upon which

defendant is constructing its dam and reservoir is

in dispute and should be settled at law.

III.

Said Circuit Court erred in holding, concluding

and adjudging that the complainant has not shown

that it will be substantially injured by the empound-

ing of the flood or waste waters of Willow Creek,

IV.

iSaid Circuit Court erred in holding, concluding

and adjudging [1008] that the evidence tends to

show that the land occupied by the defendant and

upon which it is constructing its dam and reservoir

is in fact mineral land or was known to be such at the

date of the Wagon Road Grant.

V.

Said Circuit Court erred in holding, concluding

and adjudging that prior to and ever since such grant

the land has been occupied or used from time to time

for mining purposes, and that for many years prior

to the commencement of this suit such land had been

used, claimed and occupied as mining ground.

VI.

Said Circuit Court erred in holding, concluding,



1064 The Eastern Oregon Land Co. vs.

and adjudging that defendant lias succeeded by

proper conveyances to the titles or rights of Cole or

Insenhofer, the alleged prior occupants of said

ground.

VII.

Said Circuit Court erred in holding, concluding

and adjudging that upon the question of title to said

mineral land defendant has the constitutional right

to a trial by jury, and that a court of equity will not

assume by mandatory injunction to Z^oust it from

possessing or enjoin it from occupying or using the

premises until complainant establishes its title by

law.

VIII.

Said Circuit Court erred in holding, concluding

and adjudging that the defendant is or was at the

commencement of this suit in possession of any of the

propert}^ other than the ground upon which the dam

was actually being constructed and in holding and

concluding that complainant has a complete or ad-

equate remedy at law and should be required to exer-

cise it.

XIX.
Said Circuit Court erred in holding, concluding

and adjudging [1009] that the issuance of patent

by the Grovernment of the United States to the pre-

decessor in interest of complainant herein is not a

conclusive adjudication that the lands described

therein are nonmineral.

X.

Said Circuit Court erred in holding, concluding

and adjudging that because the iDatent to the com-
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plaint issued by the United States contains a clause,

*' Excluding and excepting all mineral lands should

any such be found in the tract aforesaid," manifests

an unmistakable or any intention on the part of the

Government not to convey mineral lands or compels

any inference that the department adjudicated or

intended to adjudicate that no part of the land de-

scribed in the patent was mineral, and in not holding

and concluding that such exception clause was sur-

plusage and without effect in law or in equity.

XI.

Said Circuit Court erred in holding, concluding

and adjudging that under some circumstances only a

riparian proprietor in the State of Oregon is entitled

to the ordinary and usual flow of a stream including

flood waters reasonably to be anticipated during

ordinary seasons, and in not holding that a riparian

proprietor is entitled to the ordinary and usual flow

of a stream under all circumstances including flood

and overflow waters.

XII.

Said Circuit Court erred in holding, concluding

and adjudging that a lower riparian proprietor who

is not injured by the diversion of the flood waters

above his land cannot invoke the aid of a court of

equity to restrain such diversion by another riparian

proprietor.

XIII.

Said Circuit Court erred in holding, concluding

and adjudging [1010] that the beneficial use of

water is the test of the right, and unless it is put to

a beneficial use by a riparian proprietor or is of some
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substantial benefit to him, lie ought not to be allowed

to prevent its use by others.

XIV.

Said Circuit Court erred in holding, concluding and

adjudging that complainant did not make a beneficial

use of the water flowing in said Willow Creek, and

that as such riparian proprietor it did not put to a

beneficial use the water flowing in said stream.

XV.

Said Circuit Court erred in holding, concluding

and adjudging that complainant has no interest what-

ever in the noiinal flow of Willow Creek, and is not

concerned as to the effect the empounding of the flood

waters will have thereon.

XVI.

Said Circuit Court erred in holding, concluding

and adjudging that the flood or high water of Willow

Creek generally occurs in February when the ground

is frozen, and therefore runs off without benefit to

anyone.

XVII.

Said Circuit Court erred in holding, concluding

and adjudging that the floods or high waters of Wil-

low Creek do not occur annually, but at irregular

intervals, or that they could not reasonably be antic-

ipated every season or that they do not cover the low

lands with sufficient water to thoroughly saturate the

ground, but rim off rapidly and remain for a few

days only at a time ; and in not holding, concluding

and adjudging that the so-called flood or high water

of Willow Creek is a part of the natural flow of Wil-

low Creek and a part of the stream to which riparian
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rights attach the same as to [1011] any other

waters flowing in the creek.

XYIII.

Said Circuit Court erred in holding, concluding

and adjudging that no portion of complainant's lands

are enclosed or cultivated.

XIX.
Said Circuit Court erred in holding, concluding

and adjudging that the area of the overflowed lands

of complainant is not large, hut taking it all together

is small; and in not holding and adjudging that the

issuance of patent hy the Department of the Interior

of the United States for the lands in the Southwest

quarter of the Southeast quarter and the South half

of the Southwest quarter of Section 21 and Section

27, Township 14 South, Range 42 East, W. M., was

a final and conclusive determination that the lands

described in such patent were nonmineral and of

the character embraced in the grant to The Dalles

Military Eoad Company, and in not holding and ad-

judging that as a matter of law the complainant com-

jDany is the o^vner in fee of said lands in Sections 21

and 27.

XX.
Said Circuit Court erred in holding, concluding

and adjudging that it is not shoTMi that the em^Dound-

ing of the flood or storm waters of defendant com-

pany will Ije of such substantial injury to the com-

plainant as will justify a court of equity enjoining

the use thereof by defendant.

XXI.

Said Circuit Court erred in not holding, concluding
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and adjudging that in no event has the defendant

company an}^ right to construct the dam and reser-

voir sought to be enjoined, and in no event has any

right under the law of the State of Oregon to take,

divert, or interfere with th« flow of or to acquire the

use of [1012] the waters flowing in Willow Creek.

XXII.

Said Circuit Court erred in not holding, concluding

and adjudging that the defendant company is pro-

posing and intending to divei't from the channel of

Willow Creek without authority of law and in viola-

tion of the rights of comj^lainant the waters naturally

and usually flowing in the natural channel of said

Willow Creek.

XXIII.

Said Circuit Court erred in dismissing complain-

ant 's bill and in not granting the relief prayed for by

the complainants therein.

WIRT MINOR and

IIUNTINOTON & WILSON,
Solicitors for Complainant.

Due and legal service of the foregoing Assignment

of Errors on Appeal upon me at Portland, Oregon,

this 24th day of April, 1911, is hereby acknowledged.

LIONEL R. WEBSTER,
Of Attorneys for Defendant.

Assignment of Errors. Filed April 25, 1911. G.

H. Marsh, Clerk. [1013]
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And afterguards, to wit, om Tuesday, the 25tli day of

April, 1911, the same being the 14th judicial

day of the regular April, 1911, term of said

court—Present, the Honorable ROBERT S.

BEAN, United States District Judge presiding

—the following proceedings were had in said

cause, to wit: [1014]

Tn the Circuit Court of the United States for the

District of Oregon.

EASTERN OREGON LAND COMPANY (a Cor-

poration),

Complainant,

vs.

THE WILLOW RIVER LAND AND IRRIGA-
TION COMPANY (a Corporation),

Defendant.

Order Allowing Appeal.

On the motion of Wirt Minor and B. S. Hunting-

ton, solicitors for the Eastern Oregon Land Com-

pany, the complainant herein, it is ordered that an

appeal to the United States Circuit Court of Appeals

for the 9th Circuit from the final decree heretofore

on the 12th day of November, 1910, filed and entered

herein dismissing complainan't's bill be and the same

is hereby allowed and that a certified transcript of

the record, testimony, exhibits, stipulations and all

proceedings herein be forthwith transmitted to said

United States Circuit Court of Appeals for the 9th

Circuit.

It is further ordered that the bond on appeal be
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fixed at Five Hundred Dollars, the same to act as a

bond for costs and damages on appeal.

Done and dated at Portland, Oregon, this 25tli

day of April, 1911.

R. S. BEAN,
Judge.

Order allowing appeal. Filed April 25, 1911. G.

H. Marsh, Clerk. [1015]

And afterwards, to wit, on the 26th day of April,

1911, there was duly filed in said court a Bond
on Appeal, in words and figures as follows, to

wit: [1016]

[Bond on Appeal.]

In tlie Circuit Court of the United States for the

District of Oregon.

EASTERN OREGON LAND COMPANY (a Cor-

poration)
,

Complainant,

vs.

THE WILLOW RIVER LAND AND IRRIGA-

TION COMPANY (a Corporation),

Deft.

KNOW ALL MEN BY THESE PRESENTS,
That we, Eastern Oregon Land Company, are held

and firmly bound unto The Willow River Land and

Irrigation Company, in the sumi of Five Hundred

dollars, to be paid to the said Willow River Land

and Irrigation Company, and its successors, execu-

tors or administrators. To which payment well and
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truly to be made, we bind ourselves, and each of us,

jointly and severally, and our and each of our heirs,

executors and administrators, firmly by these pre-

sents.

Sealed with our seals, and dated April,

1911.

Whereas the above-named complainant appeals to

the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the Final Decree in the

above-entitled cause by the Circuit Coiu*t of the

United States for the District of Oregon.

Now, therefore, the condition of this obligation is

such, that if the above-named complainant. Eastern

Oregon Land Company, shall prosecute said suit to

effect, and answer all costs if he shall fail to

make good his plea, than this obligation shall be

void; otherwise to remain in full force and virtue.

EASTEEN OREGON LAND CO. (L. S.)

By B. S. HUNTINGTON, Of Attys.

WILLIAM MACKENZIE, (L. S.)

Signed, sealed and delivered in presence of,

B. S. HUNTINGTON.

United States of America,

District of Oregon,—ss.

I, William Mackenzie, being dtily sworn, depose

and say that I am one of the sureties in the forego-

ing bond, that I am a resident and' householder within

said district, and that I am worth, in property situ-

ated therein, the sum of One Thousand dollars, over
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and above all my just debts and liabilities, exclusive

of property exempt from execution.

WILLIAM MACKENZIE.

Subscribed and sworn to before me this 25 April,

1911.

[Seal] B. S. HUNTINGTON,
Notary Public for Oregon. [1017]

United States of America,

District of Oregon,—ss.

I,

being duly sworn, depose and say that I am one of

the sureties in the foregoing bond, that I am a resident

and holder within said District, and that I

am worth, in property situated therein, the sum of

dollars, over and above all my just debts and

liabilities, exclusive of property exempt from execu-

tion.

Subscribed and sworn to before me this

189..

[Seal] —
Examined and approved this 26th day of April,

1911.

R. S. BEAN,
Judge.

[Endorsed] : No. U. S. Circuit Court, Dis-

trict of Oregon. Eastern Oregon Land Company, a

Corporation, Complainant, vs. Willow River Land

and Irrigation Company, a Corporation, Defendant.

Bond on Appeal. Filed April 26, 1911. G. H.

Marsh, Clerk. B}^ , Deputy Clerk.
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And aftenvards, to wit, oni the 14tli day of July,

1911, there was duly filed in said court a Prae-

cipe for Transcript, in words and figures as fol-

lows, to wit: [1018]

[Praecipe for Transcript.]

In the Circuit Court of the United States for the

District of Oregon.

EASTERN OREGON LAND COMPANY,
Complainant,

vs.

WILLOW RIVER LAND AND IRRIGATION
COMPANY,

Defendw«t.

To the Clerk of the Above-entitled Court

:

You are hereby directed to make Transcript in the

above-entitled cause and to include therein, the fol-

lowing records:

Amended Bill.

Answer.

Replication.

Complainant's objections to defendant's exhibits.

Opinion on final hearing.

Decree.

Petition for appeal.

Order allowing appeal.

Bond on appeal and order approving same.

Orders extending time for filing transcript.

Testimony and exhibits.

WIRT MINOR and

HUNTINGTON & WILSON,
Attorneys for Complainant.
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Praecipe for Transcript. Filed July 14, 1911.

G. H. Marsh, Clerk, District of Oregon. [1019]

And afterwards, to wit, on the 19th day of July,

1911, there was duly filed in said court a Stipu-

lation as to Transcript, in words and figures as

follows, to wit: [1020]

In the Circuit Court of the United States for the

District of Oregon.

EASTERN OREGON LAND COMPANY,
Complainant,

vs.

WILLOW RIVER LAND & IRRIGATION COM-
PANY,

Defendant.

Stipulation [for Omission of Two Packages of Let-

ters from Transcript, etc.].

IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto that

two certain packages of letters found with the Ex-

hibits in the above-entitled case, one package of

which is marked in pencil, ''Letters referred to on

page 323" of testimony, lines 24 to 30, inclusive, the

other package of which is marked in pencil, "Re-

ferred to on Page 295," may be omitted from the

transcript; and,

IT IS FURTHER STIPULATED AND
AGREED that if the defendant, or its counsel,

should hereafter deem said letters and exhibits, or

either of them, necessary for use on appeal, the same

shall be certified at the expense of complainant by
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the Clerk in whose custocy or possession the same

may be and filed with the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit and

may be used upon the argument or hearing of said

cause and made a part of the' record on appeal

therein as fully and to the same extent as if origin-

ally embodied in the record and filed im said court.

Bated this 17th day of July, 1911.

WIRT MINOR and

HUNTINGTON & WILSON,
Attorneys for Complainant.

RICHARDS & HAGA,
Attorneys for Defendant.

Stipulation. Filed July 19, 1911. G. H. Marsh,

Clerk. [1021]

[Certificate of Clerk Circuit Court to Transcript of

Record.]

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the Circuit Court of the

United States for the District of Oregon, pursuant

to the foregoing order allowing the appeal of the

Eastern Oregon Land Company from the final decree

•of said Court entered in the case of the Eastern

Oregon Land Company, plaintiff, against the Willow
River Land and Irrigation Company, defendant, do
hereby certify that the foregoing pages, numbered
from two to 1021, inclusive, contain a true and com-
plete transcript of the record directed by law to be
made, and of the proofs, entries and papers on file
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in said cause, except certain letters omitted pursuant

to the foregoing stipulation and described in said

stipulation, as the same appear of record and on file

at my office and in my custody.

And I further certify that the cost of the forego-

ing transcript is five hundred and fifteen 10/100 dol-

lars, and that the same has been paid hj the said

appellant, the Eastern Oregon Land Company.

In Testimony Whereof, I have hereunto set my
hand and affixed the seal of said Court at Portland,

in said District, this 20th day of July, A. D. 1911.

[Seal] G. H. MARSH,
Clerk. [1022]

[Endorsed] : No. 2007. United States Circuit

Court of Appeals for the Ninth Circuit. The East-

ern Oregon Land Company (a Corporation), Ap-

pellant, vs. The Willow River Land and Irrigation

Company (a Corporation), Appellee. Transcript

of Record. Upon Appeal from the United States

Circuit Court for the District of Oregon.

Filed July 22, 1911.

FRANK D. MONCKTON,
Clerk.

By Meredith Saw^^er,

Deputy Clerk.
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[Order Dated May 25, 1911, Extending Time Within

Which to File Record Thereof and to Docket

Cause Thirty Days (Original).]

In the Circuit Court of the United States for the

District of Oregon,

No. 3398.

May 25, 1911.

EASTERN OREGON LAND COMPANY
vs.

WILLOW RIVER LAND AND IRRIGATION
COMPANY,

Now, at this day, for good cause shown, IT IS

ORDERED that the time within which the plaintiff

above named is required to docket this cause and to

file the transcript of record thereof in the United

States Circuit of Appeals for the Ninth Circuit, be,

and the same is hereby, extended thirty days.

R. S. BEAN,
Judge.

[Endorsed] : No. United States Circuit Court

of Appeals for the Ninth Circuit. Filed May 29,

1911. F. D. Monckton, Clerk.
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[Order Dated June 16, 1911, Extending Time Within

Which to File Record Thereof and to Docket

Cause Thirty Days (Original).]

In the Circuit Court of the United States for the

District of Oregon.

Xo. 3398.

June 16, 1911.

EASTEEN OREGON LAND CO.,

Complainant,

vs.

WILLOW RIVER LAND AND IRRIGATION
CO.,

Defendant.

On this 16tli day of June, 1911, upon application

of the complainant herein, it is ordered that the time

for filing a transcript in the United States Court of

Appeals for the Ninth Disti^ict, be and it is hereby ex-

tended for thirty days from the time heretofore fixed

by order of this Court.

R. S. BEAN,
Judge.

[Endorsed] : TJ. S. Circuit Court. Eastern Oregon

Land Co. vs. Willow River Land & Irrigation Co.

Order Extending Time to File Transcript. Filed

Jul. 1, 1911. F. D. Monckton, Clerk.

No. 2007. United States Circuit Court of Appeals

for the Ninth Circuit. Order Under Rule 16 En-

larging Time. Refiled Jul. 22, 1911. F. D. Monck-

ton, Clerk.
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[Order Dated July 20, 1911, Extending Time to File

Record Thereof and to Docket Cause Three

Days (Original).]

In the Circuit Court of the United States for the

District of Oregon.

No. 3398.

July 20, 1911.

EASTERX OREGOX LAND COMPANY
vs.

AYILLOW EIYER LAND AND IRRIGATION
COMPANY.

Now, at this day, for good cause shown to the

Court, IT IS ORDERED that the time for docket-

ing this cause and filing the transcript of the record

in the United States Circuit Court of Appeals for the

Ninth Circuit be, and the siame is hereby, extended

three days.

R. S. BEAN,
Judge.

[Endorsed] : No. 2007. United States Circuit

Court of Appeals for the Ninth Circuit. Order Under

Rule 16 Enlarging Time. Piled Jul. 22, 1911. P.

D. Monckton, Clerk.
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THE EASTERN OREGON LAND
COMPANY, a Corporation,

Appellant.

vs.

THE WILLOW RIVER LAND AND/
IRRIGATION COMPANY, a Cor-

poration,

Appellee.

Upon Appeal from the United States Circuit Court for

the District of Oregon.

This is a suit for an injunction restraining defend-

ant from constructing in the canyon of Willow Creek, in

^lalheur County, Oregon, a dam and reservoir upon

lands claimed by complainant and from obstructing or

interfering with the natural flow of v/ater in the channel

of said Willow Creek and from appropriating or divert-

ing any of the waters thereof naturally flowing therein.



STATEMENT OF THE CASE.

The complainant, the appellant, which we shall refer

to as the complainant, is a California corporation which

has succeeded to the title to all the lands granted to the

State of Oregon by Act of Congress of February 25,

1867 (14 Statutes at Large, page 409), known as The

Dalles JNIilitary Road Grant, and is the o^Mier in fee of

all the lands hereinafter described except as its title to

the lands proposed to be occupied by the reservoir may

have been defeated by facts shown in this suit. The de-

fendant, the appellee, which we will hereafter refer to

as the defendant, is an Oregon corporation, organized

for the purpose, among other things

:

"To build, establish and construct, and when estab-

lished, to maintain and operate dams, reservoir sites,

irrigation ditches, canals and flumes, together with lat-

erals running therefrom., for the purpose of irrigating

lands, and for the purpose of bringing under culti-

vation desert and unproductive land.

To acquire a fee simple title to lands or a lesser in-

terest therein, and to water and irrigate same, and to

lease, sell or dispose of same, either in whole or in part.

To operate and construct irrigation system or sys-

tems, and the business of furnishing water for irrigation

purposes to others under contract of sale, or in any other

manner whatsoever.

To construct buildings for its own use, or for the

purpose of improving any land or real estate which it

may own or acquire, under contract or lease, or in fee

simple for itself or for others.

To engage generally in the ownership and in the

handling of all species of real and personal property,



and in the development and improvement of same either

for itself or for others, and to buy, own, sell, exchange

and transfer real estate or other property, and to collect

rents, incomes, tolls, issues and profits therefrom.

To acquire, build or operate the business of a power
comj^any, for itself or for furnishing power to others.

To obtain, by purchase, lease location or otherwise

water rights and privileges and irrigation rights and
privileges, and to maintain and operate a general system
of irrigating lands for itself or for others, and to engage
in the general business of developing and cultivating

lands and handling the produce therefrom for itself or

for others.

To construct, maintain, improve, control and super-

intend canals, reservoirs, water courses,, ditches, flumes,

laterals, canneries, curing and drying house, water

powers and hydraulic and electrical works, and to engage
in any other lawful enter]3rise, business, pursuit or occu-

pation which may seem conducive to any of the objects of

the company ; and to contribute to or otherwise take part

in any such operation.

To clear, manage, farm, cultivate, irrigate, plant or

otherwise work, use or improve any of the land which

the company may own or in which it may be interested,

either for itself or for others."

Willow Creek is a non-navigable stream flowing in

a general southeasterly direction through the northern

portion of IMalheur County, being a tributary to the

^lalheur River, the channel of which crosses or inter-

sects a portion of the following tracts belonging to com-

plainant :

IN TOWNSHIP 14 SOUTH, RANGE 42 EAST.

81/2 of SWl/s, SWi/4 of SE14, Sec. 21 120 acres

Section 27 640 acres
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IN TOWNSHIP 15 SOUTH, RANGE 42 EAST.

Sections 3 and 11 1280 acres

IN TOWNSHIP 15 SOUTH, RANGE 43 EAST.

Nl/s, the SEI4, Ni/s of SWl/i and SE14 of

SWI4 Section 31 600 acres

IN TOWNSHIP 16 SOUTH, RANGE 43 EAST.

Ni/o, the SEi^ and NEi/i of SWl/4, Sec. 5 . . 520 acres

NWI4, the Ei/>, SWI4, Section 9 240 acres

Sy2, SI/2 of Ni/o and NWy^ of NWl/4, Sec-

tion 23 520 acres

Section 25 640 acres

IN TOWNSHIP 16 SOUTH, RANGE 44 EAST.

Wl/o and SEl/i, Section 31 480 acres

IN TOWNSHIP 17 SOUTH, RANGE 44 EAST.

Wi/s and Wi/o of SEI4 and SEI4 of SEl/4,

Section 5 440 acres

Sections 9 and 15 1280 acres

Wl/o and SEI4, Section 23 480 acres

Section 25 640 acres

Total land riparian to Willow Creek . . 7880 acres

The Dalles Military Road Grant extended across the

Northern end of Malheur County and included the odd

numbered sections to the extent of three sections in width

on each side of the line of the road.

The channel of Willow Creek through Township 14

South, Range 42 East and to the North line of Section

14, Township 15 South, Range 42 East flows through

a rocky canyon, with bluffs or steep, high hills on each



side. From the North side of said Section 14 it enters a

wide valley, the lower level of which is from three-quar-

ters of a mile to a mile and a half wide; on the Southerly

side this bottom is sejjarated from the foothills by a dis-

tinctive bench a mile to two miles in width, while on the

Northerly side the bottom lands slope gradually to the

foothills.

The bottom lands, in so far as they are subject to

annual overflow or are artificially irrigated, produce hay

and other crops; the valley lands not so irrigated are

arid and unproductive.

The channel of the creek, after it enters the valley,

is of insufficient capacity to carry all of the water of the

creek during periods of high water, which usually occur

in the latter part of winter or early spring, and the lower

levels of the valley are consequently subjected to over-

flow to a greater or less extent ; portions of the land com-

pany's land lie in this lower level on both sides of the

creek and are rendered productive by the annual over-

flow.

It is conceded that the title to all the lands of com-

plainant described in the bill, except those in Sections

21 and 27, Township 14 South, Range 44 East, passed

from the United States on February 25, 1867, the grant-

ing act being a grant in praesenti; and therefore there

is no claim that the riparian rights appurtenant to the

land were reserved by the Government, as in the case of

lands granted or patented subsequent to the desert land

act; the title to the lands in Sections 21 and 27 likewise



passed by the grant unless reserved therefrom by reason

of their mineral character.

Some placer mining, commencing in 1872 and con-

tinuing intermittently to about 1907, was carried on in

the canyon in the vicinity of complainant's lands. Placer

claim notices covering a portion, but not all, of com-

plainant's land in Sections 21 and 27 were filed in the

County Clerk's office, but no such notices were ever filed

in the United States Land Office.

Certain water notices appropriating for mining pur-

poses portions of the water of the creek were also filec*

in the County Clerk's office by the placer miners and one

or two ditches were constructed carrying water from the

creek to places in the canyon where mining was carried

on.

The defendant was incorporated on March 31, 1908,

and on April 8, 1908, posted and filed with the County

Clerk its v/ater notice (defendant's Ex. 39, Abst., p.

1005) and its map purporting to show the route of its

ditch (defendant's Ex. 44, Abst., p. 1059). About the

same time the notice and map were filed, the defendant,

without consulting complainant, or making any effort to

acquire its right to the land or the water to be taken,

commenced the construction of a 100 foot dam across the

creek in the canyon on the Northwest corner of the

Northwest quarter of the Southwest quarter of

the Southwest quarter of Section 27, all but

a small portion of the dam being situated on

Section 27 ; this dam would, if completed, cause the over-

flow of a portion of the Southwest quarter of Section



27 and a portion of the lands in Section 21 claimed by-

complainant.

On iNIay 19, 1908, complainant, having learned that

one Leonard Cole had contracted to convey to D. M.

Brogan, President of the defendant Company, its lands

in Sections 21 and 27, wrote a letter to Cole notifying

hiki'^of its claim to the land and its intention to assert its

ri^its (Abst., p. 305) ; and again on June 18, 1908,

cotA^^lairiant notified the defendant Company of its op-

position to the work on and occupancy of its lands and

its intention to hold all parties acting contrary to that

notice responsible. (Abst., p. 307.)

No attention was paid by the defendant to these

noJ;ices, but the construction of its dam was continued,

and in October, 1908, this suit was begun.
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THE PLEADINGS.

The pleadings are long but the material issues raised

thereby may be summarized as follows:

The amended bill filed January 21, 1909, in sub-

stance alleges that complainant is the owner in fee of

Section 27 and a portion of Section 21, Township 14

South, Range 42 East, the land upon which defend-

ant's dam and reservoir were being constructed ; Willow

Creek flows through these lands and through 7,120

acres of other lands particularly described, owned by

complainant; that about 3,600 acres of these lands are

located in the lower levels of Willow Creek valley be-

low the canyon and are subject to annual overflow and

capable of being irrigated from the creek ; that during a

portion of the year the creek overflows its banks in the

valley and saturates the bottom lands, rendering them

productive and by reason of the saturation the flow of

the creek is maintained during a large portion of the

summer months, and that without such flooding the

creek would be nearly or quite dry during the late sum-

mer ; that defendant, without the consent of complainant,

wrongfully and unlawfully entered upon a portion of said

Section 27 and began the construction of a dam there-

on, 100 feet in heigth and a reservoir which would flood

portions of Sections 27 and 21 owned by complainant;

that defendants purpose is to create a large reservoir for

the storage of the waters of the creek and divert the

same to defendant's own lands thereby preventing their

flov/ through the riparian lands of complainant and

greatly depreciating the value of such riparian lands.



The answer denies the title of complainant to Sec-

tions 27 and 21, on which the reservoir is located, but

admits that complainant is the owner in fee of the re-

mainder of the lands described in the bill and that Willow

Creek flows through a portion of each of the tracts

described in the bill and that the legal sub-divisions of

lands intersected by the creek are riparian; it further

alleges that during the late winter and early spring of

each year, by reason of rains and melting snows in the

mountains and hills adjacent to the creek, large quanti-

ties of water for a short time flow down the valley, at a

time v/hen it cannot be used for irrigation ; it denies that

the amount of land claimed by complainant as bene-

flciall}^ aff'ected by the annual overflow is benefited; the

purpose of the dam is alleged to be the diversion of the

£0 called flood waters of the creek, but it is denied that

any damages will result to complainant thereby. The

answer further alleges in substance that defendant in-

tends to impound the flood waters of the creek only and

to divert the same for the irrigation of its own and other's

lands.

The answer further alleges that the lands claimed by

complainant in Sections 27 and 21 are mineral lands,

having been occupied by placer miners for more than

thirty years under placer mining claims and defendant

has succeeded to the rights of such mining claimants and

that defendant, by adverse possession, has acquired title

to the lands; that said miners had appropriated all of

the water flowing in the creek during the summer months

for mining purposes and defendant has succeeded to

such water rights; that other persons have appropriated
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all the normal flow of v/ater in Willow Creek above

complainant's lands and the latter has no right to any

of the water of the creek.

The answer further sets out posting of an appro-

priation notice, April 7, 1908, by defendant and the filing

of same with a map in the County Clerk's office ^nd that

it has since proceeded with the construction ,of its dam

and reservoir; that complainant knew of defendant's

purposes and its expenditures but made no objection to

such construction and that defendant has expended

more than $50,000.00 in the construction of its dam.

A formal reply to the answer was filed.

The testimony was taken in July, 1909, by a master

and thereafter the case was submitted, and on Novem-

ber 12, 1910, the Circuit Court entered a decree dis-

missing the bill, from which decree this appeal is taken.

The trial Court held that complainant is not entitled

to the relief sought by injunction for two reasons: (1)

The title to the land upon which defendant is construct-

ing its dam and reservoir is in dispute and should be

settled at law. ( 2 ) The complainant has not shown that

it will be substantially injured by the impounding of the

flood waters of the stream.

We contend that both of these conclusions are

erroneous and we submit:

I.

THE TITLE TO ALL THE LAND UPON
WHICH THE PROPOSED RESERVOIR WAS
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TO BE CONSTRUCTED PASSED FROM THE
GOVERNMENT TO COMPLAINANT'S PRE-
DECESSOR IN INTEREST BY THE GRANT.

THE ISSUANCE OF THE PATENT WAS
A FINAL ADJUDICATION BY THE ONLY
TRIBUNAL HAVING JURISDICTION TO
MAKE THE ADJUDICATION THAT THE
LAND DESCRIBED IN THE PATENT IS

OF THE CLASS OF LANDS TO Vv^HICH THE
GRANT WAS ENTITLED.

The act approved February 25, 1867, granted to the

State of Oregon, to aid in the construction of a military

v/agon road from Dalles City on the Columbia to Fort

Boise on the Snake River, alternate sections of public

lands designated by odd numbers to the extent of thirty

sections in width on each side of said road. The lan-

guage of the act is:

"That there be, and hereby is, granted to the State of

Oregon, to aid in the construction of a military wagon
road from Dalles City, on the Columbia River, * *

* * to a point on the Snake River opposite Fort
Boise, in Idaho territory, alternate sections of public

lands, designated by odd numbers, to the extent of three

sections in width on each side of said road :
* * * *

provided that any and all lands heretofore reserved to

the United States or otherwise appropriated by Act of

Congress or other competent authority, be, and the same
are hereby, reserved from the operation of this act, ex-

cept so far as it may be necessary to locate the route of

said road through the same, in which case the right of

way to the width of 100 feet is granted: and provided
further, that the grant hereby made shall not embrace
any mineral lands of the United States."

14 Stat. L. Pao-e 409.
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Section 2 of the act provided in substance that the

lands granted should be disposed of by the legislature of

the State of Oregon for the purposes indicated and no

other and that the road should remain a public highway

for the use of the Government, free from tolls, etc. Sec-

tion 5 provided in substance that the lands granted

should be disjDOsed of in the following manner:

"When the Governor of the State should certify

to the Secretary of the Interior that ten continuous miles

of the road were completed, then a quantity of the land

granted, not to exceed thirty sections, might be sold and
so on from time to time until the road should be com-

pleted."

No provision is made by this act for the issuance of

patents.

By the act of June 18, 1874 (18 Stat. L. 80), pro-

vision was made for the issuing of formal patents. The

act recited:

"Whereas certain lands have heretofore, by acts of

Congress, been granted to the State of Oregon to aid in

the construction of certain military wagon roads in said

State, and there exists no law providing for the issuing

of formal patents for said lands : Therefore,

That in all cases when the roads in aid of the con-

struction of which said lands were granted are shown by
the certificate of the Governor of the State of Oregon,
as in said acts provided, to have been constructed and
completed, patents for said lands shall issue in due form
to the State of Oregon as fast as the same shall, under
said grant, be selected and certified, unless the State of

Oregon shall by public act have transferred its interests

in said lands to any corporation or corporations, in which
case the patents shall issue from the general land office
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lo such corporation or corporations upon their payment
of the necessary expenses thereof: Provided, that this

shall not be construed to revive any land grant already

expired nor to create any new rights of any kind except

to provide for issuing patents for lands to which the

State is already entitled.

18 Stat. L. 80.

The Interior Department, subsequent to the passage

cf this act, prescribed certain regulations whereby it

might be determined to v/hat particular lands the State,

or its grantee was "already entitled" under the provi-

sions of the granting act ; by instructions from the Sec-

retary of the Interior Smith to the Commissioner of the

general land office, dated July 9, 1894, in the matter of

the selection by railroad companies of lands in satisfac-

tion of their grants, the follov.dng rules and regulations

were required to be observed, "in determining whether
the lands selected are mineral or non-mineral landsJ"

(1) Where the lands have been returned by the

surveyor general as mineral, a hearing may be had to

determine the character of the land under Rules 110 and
111, of Rules and Regulations, issued December 10,

1891, controlling the disposal of mining claims.

(2) Where the lands selected by the company are

v/ithin a mineral belt, or proximate to am^ mining claim,

the railroad company will be required to file with the

local land officers an affidavit, by the land agent of the

company, which affidavit shall be attached to said list

when returned, setting forth in substance that he has
caused the lands mentioned to be carefully examined by
the agents and employes of the company, as to their

mineral or agricultural character, and that, to the best

of his knowledge and belief, none of the lands returned
in said list Are mineral lands.
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(3) Upon receipt of said list you will cause it to be

examined and a clear list to be prepared of all lands

embraced therein that are not within a radius of six

miles from any mineral entry, claim or location, which

list shall be transmitted to the Department for its ap-

proval. If any of the lands embraced in said list of se-

lections are found, upon examination, to be within a

radius of six miles from any mineral entry, claim or

location, you will cause a supplemental list of such lands

to be prepared and return the same to the register and
receiver of the district in which they are situated, and
notify the railroad company that they have been so re-

turned. The register and receiver will at once cause

notice to be published in such newspapers as shall be
designated b}^ the Commissioner of the General Land
Ofiice, containing a statement that the railroad company
has applied for a patent for the lands, designating the

same by townships, and has filed lists of the same in the

local land office; that said lists are open to the public

for inspection; that a copy of the same, by descriptive

subdivisions, has been conspicuously posted in said land

office for inspection by persons interested, and the public

generally and that the local land officers will receive

protests or contests, within the next sixty days, for any
of said tracts or sub-divisions of land claimed to be more
valuable for mineral than for agricultural purposes.

At the expiration of said sixty days, the register and
receiver v» ill return to the Commissioner of the General
Land Office said supplemental list, noting thereon any
protests, or contests, or suggestions, as to the mineral

character of any of such lands, together with any in-

formation they may have received as to the mineral char-

acter of any of the lands mentioned in said list. After
the same shall have been returned by the register and
receiver, you will first eliminate from said supplemental
list all the lands that have been protested, or contested,

or claimed to be more valuable for mineral than for

agricultural purposes, or concerning which any sugges-
tion has been made as to their mineral character. The
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remaining lands you will certify to this Department for

approval and patenting as agricultural.

In regard to lands protested or contested, or claimed

to be mineral, or concerning which any suggestion has

been made, or report by the register and receiver, as to

their mineral character, jou will order a hearing to be

had by the local land officers in each case, after giving

due notice to the persons furnishing such information,

and to the railroad company, under the existing rules

and regulations of the Department concerning hearings

in cases where the land has been returned as mineral

land.

The railroad company shall pay to the register and

receiver the cost of advertising said lands in the manner
set forth.

You are further instructed that all lists which have

been heretofore prepared in accordance with any rules,

regulations, or instructions of the Secretary of the In-

terior, where such rules have been complied with (such

as furnishing affidavits showing the non-mineral char-

acter of the lands in accordance with the instructions of

the Interior Department), and such mineral affidavits

furnished for each subdivision of forty acres, shall be

excepted from the terms of the foregoing regulations.

Also, where lists of selections are now pending of lands

returned by the surveyor-general as mineral, where hear-

ings have been had in accordance with rules 110 and 111,

of Rules and Regulations, of December 10, 1891, above

referred to, and the local officers have determined that

said lands are non-mineral in character, and such de-

termination has been approved by the General Land
Office, such lands shall be submitted to the Department
for approval, without further investigation, although

they may be within six miles of any mineral claims or

location, unless since said hearing^, mineral claims or lo-

cations have been made of any tract embraced in said

list, and hold the same for further investigation."&'

19 L. D. page 21.
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On the same date, the Secretary of the Interior, in

a separate letter, directed that the foregoing regulations

should govern selections made under grants to the State.

19 L. D. page 23.

These regulations were in force at the time of and

were followed in the proceedings leading up to the patent

issued to The Dalles Military Road Company, covering

the lands in question.

There is no evidence as to whether or not the lands

in Sections 21 and 27 in question were returned by the

surveyor-general as mineral.

But the lands are within a mineral belt, and before

a i)atent could issue the companj^ was required to file

the affidavit prescribed in the second paragraph of clause

2 of the regulations above quoted ; when the list made by

the land company was received it was the duty of the

Commissioner of the General Land Ofiice to cause the

land to be examined; if any of the lands in the list were

found to be within a radius of six miles from any mineral

entry or claim the lists were returned to the local office

and notice of the filing of the list was given by publica-

tion and opportunity offered to the public and persons

interested to be heard.

The presumption is that the officers whose duty it was

to observe these regulations performed their duties, ex-

amined the lists, required the non-mineral affidavit, ex-

amined the lands and determined that the same "are
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non-mineral in character," as well as all other questions

necessary to be determined under these regulations be-

fore a patent could be issued.

As a result of the filing of the lists a patent was

issued on May 28, 1902; this patent referred to the

granting act of February 25, 1867, and the subsequent

act of June 18, 1874 and recited that the certificate of

completion of the road had been filed by the Governor of

the State, as contemplated by the granting act, recites

that certain tracts have been listed by the authorized

agent of the land company, that such lists had been

approved by the local officers and were then on file in

the General Land Office and that the lands lie within

the primary limits of the road opposite the constructed

line thereof, and on account of these various matters so

determined, the patent declares:

"Now know ye, that the United States of America,
in consideration of the premises, and pursuant to the

said acts of Congress, have given and granted and by
these presents do give and grant unto the said The
Dalles JSIilitary Road Company, as beneficiary of said

grant, to the said State of Oregon and to its assigns, the

tracts of lands listed as aforesaid, and described in the

foregoing, yet excluding and excepting all mineral lands

should any such be found in the tracts aforesaid/^ etc.

The District Judge was of the opinion that this

patent "repels anj^ inference that the department ad-

judicated or intended to adjudicate that no part of the

land described in the patent was mineral." We respect-

fully submit that in this conclusion he errs. The patent

could not be issued under the law until it was determined

by the proper officers of the Government

:
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( 1 ) That the land was within the primary limits of

the grant;

(2) That the same were not, prior to the grant,

"reserved to the United States, or otherwise appropri-

ated by act of Congress or other competent authority;"

and

(3) That the same were not "mineral lands of the

United States."

The law authorizing the issuance of the pat-

ent authorized its issuance for lands to which the

State was entiteld and none other. Before the trial

judge could reach the conclusion above quoted he must

of necessity have found that there was an entire disre-

gard by the officers of the Government of the regula-

tions of the Department prescribing the prerequisites

to the patent and an entire disregard of the law itself

authorizing the patent; there is nothing upon which to

base such an inference.

The Department had no more right to insert the

clause "yet excluding and excepting all mineral lands

should any such be found in the tracts aforesaid," than

it would have had to exclude and except any portion of

said tract not within the primary limits of the grant or

all tracts "reserved to the United States or otherwise

appropriated by act of Congress," if any such tracts

should be found.

The patent itself precludes the idea that the reg-

ulations had not been complied v/ith for it recites

:

"Whereas, certain tracts of land have been listed bj^

the duly authorized land agent of said company, as
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shown by its original list, approved by the local officers

and now on file in the General Land Office."

The fair inference from the language of the patent

itself is that the regulations were complied with and

that the lands therein described were found to be within

the limits of and having the status and qualities of

lands prescribed by the grant.

But the officers of the Government having found no

evidence that the lands were mineral, nevertheless, with-

out authority of law, attempted to reserve to the Govern-

ment all mineral lands "should any such (at any future

time while the world exists) be found" within such tracts.

They anticipated the possible discovery after the patent

of mineral; otherwise, why were the words "should any

such be found" used? If the excepting words were in-

tended to manifest "an intention on the part of the Gov-

ernment not to convey mineral lands" why did they not

say, "yet excluding and excepting all mineral lands of

the United States in the tracts aforesaid?" Evidently

the officers who wrote the patent had the idea that the

Interior Department or some other tribunal, at anj'- time

after the date of the patent, could re-examine the land

and if at the time of such re-examination, minerals should

be found, the apparent title would be defeated. The

language, however, does not imply that the officers of

the Government had not made any investigation or

reached a determination necessary to authorize them to

issue the patent.

The Secretarj^ of the Interior, in 1894, denied the

right of his Department to insert in a patent an except-
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ing clause exactly like the one in question. The grant

then under consideration was a grant in praesenti, like

ours, and title passed vvdthout the aid of the patent; the

reservation of all mineral lands was in words substan-

tially the same as in this grant to the State of Oregon.

It was contended in that controversy that a patent hav-

ing issued, the Interior Department parted with its jur-

isdiction and the words in the patent excepting mineral

lands, should any be discovered, was surplusage; it was

contended on the other hand that by reason of such ex-

ception in the patent the title to the m.ineral lands did not

pass and the Department continued its jurisdiction over

such excepted lands. Following the decision of the U.

S. Supreme Court in Barden vs. Xorthern Pacific Rail-

way Company, 154 U. S. 288, Secretary Smith held

that his Department had jurisdiction to inquire into the

character of lands up to the date of patent and that it was

its duty to do so and see to it that lands other than those

granted should not pass to patent; that the Deparment,

by issuing the patent, loses jurisdiction of the lands and

thereafter no investigation of the character of the land

can be m^ade, even though no such investigation was

actually made prior to the issuance of the patent ; that the

issuing of the patent is a determination by the Depart-

ment that the lands embraced therein are of the char-

acter described in the grant. He further held that the

exception contained in the patent went beyond giving

expression to the intent of the statute and added a

restriction upon the grant not found in the granting act.

Courtwright vs. Wisconsin Central Railroad Co.,

19 L. D. 410.
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In the case of Roberts vs. Southern Pacific Railroad

Company et al., 186 Fed. 934, decided by Judge Ross,

sittinof as Circuit Judo^e in the United States Circuit

Court for the Southern District of Cahfornia, Xorthern

Division, decided ]March 13, 1900, the authorities are

carefully reviewed. In that case the exception in the

patent was in words exactly the same as in our patent.

In that case the complainant's rights were not acquired

until after the issuance of patent, and in that respect only

is the case different from the case at bar; the essential

question is the same in both cases. After quoting the

excepting clause in the patent, Judge Ross says, at page

935:

"If the above quoted clause inserted in the patents

had the effect of excepting from the lands described in the

granting clause thereof all of such lands in v/hich mineral

might thereafter be found, the discovery of mineral in

the lands in suit by the complainants, if such has been
made as alleged, 15 years after the issuance of the

patents, vrould undoubtedly defeat the grant under which
the defendants hold, for the reason that the clause is

without limitation as to time, and a determination by a

Court or jury, as the case might be, at any subsequent

date, hov.ever remote, that any of the land described in

the granting clause of the patents has turned out to be
mineral land, would thereby necessarily determine that

such land was never within the terms of the railroad

grant made by Congress, notwithstanding the fact that

the officers of the Government, charged v/ith the duty of

inquiring into and determining the question and of issu-

ing the Government patent for the lands granted, had
issued such conveyance. A mere statement of the nec-

essary consequences of the complainants' contention is

enough to show that it can not be sound. It would make
of the patents a delusion and a snare instead of a muni-
ment of title designed for the peace and security of
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those holding under them. Undoubtedly, if the lands

in suit were known to be mineral lands at the time they

were applied for by the railroad company under the

Congressional grant to it, and if the patenting of them
was, as alleged by the complainants, procured by means
of the false affidavit of its land agent, or through any
other fraud on its part, the Government, or any one in

privity with the Government, could justly complain and
by suit, brought within the time fixed by Congress for

that purpose, procure a cancellation of such patents.

But this is not such a suit." *****
"When did the officers of the Government, charged

wdth the duty of issuing patents for lands granted by
Congress, get authority to cast upon Courts or juries

the duty or pov/er of ascertaining and determining the

character of the public lands applied for under the grant,

which Congress devolved upon the Land Department
of the Government as prerequisite to the issuance of a

patent therefor? The statutes of the United States will

be searched in vain for any such authority, unless it can
be deduced from the Joint Resolution of Congress of

June 28, 1870 (16 Stats. 382), relating to the grant to

the Southern Pacific Railroad Company made by its

preceding act of July 27, 1866 (14 Stats. 292)
."

The law authorizing the issuance of patents for lands

included in the grant under consideration in the Roberts

case provided: "It shall be the duty of the said Secre-

tary of the Interior to cause patents to be issued to said

company for the sections of land co-terminus to each
constructed section reported on as aforesaid, to the ex-
tent and amount granted to said company by the said

act of July 27, 1866, expressly saving and reserving all

the rights of actual settlers, together with the other con-
ditions and restrictions provided for in the third section

of said act." That granting act did not apply to any

mineral land nor to any land reserved, sold, granted, or

otherwise appropriated nor to any land to which the

United States did not have full title; and yet it is the
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opinion of Judge Ross that "there is absolutely nothing

in the saving clause of the joint resolution, in my opin-

ion, either requiring or authorizing the patents thereby

directed to be issued for the granted lands to contain

those conditions, or restrictions, or any of them. If such

patents were thereby required or authorized to contain

one of the conditions or restrictions, then manifestly they

were required to contain all of them, for no distinction is

made between them by Congress and none can be found
in the language of its acts in question."

Judge Ross further at page 940 says

:

"The result is that, according to the contention of

counsel for the complainants, we would have Congress
providing for the issuance of Government patents for

lands under its grant which upon their face would leave

open for all time, to be decided by Courts or juries, as

the case might be, not only the question as to the char-

acter of the land patented but also as to whether it had
been reserved, sold, granted or otherwise appropriated,

and as to whether the United States had full title, and
whether it was free from pre-emption or other claims or

rights at the time the railroad company designated the

lines of its road by filing a plat thereof in the office of

the Commissioner of the General Land Office. As a

matter of course. Congress never intended anything of

the sort, and there is nothing in the acts in question nor
in any other grant to any railroad company that has

ever come under my observation, or in any decision of

the Supreme Court, that gives any support to any such

conclusion.

The patent was the last step in the proceedings pro-

vided for by Congress and was designed, as the statute

expressly declares, to convey the Government title to

the grantee. Of what avail would such an instrument,

intended for the peace and security of the holder, be if

the antecedent facts upon which it is required to be
based are open to subsequent inquiry and contestation

by strangers to the title ? As well might it be contended
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that questions of fact in respect to the marking of ^the

boundaries of a patented mining claim or the previous

discovery of mineral therein, or any other fact made
essential by the statute to the issuance of a mining patent,

are open to inquiry by the Courts subsequent to its

issue."

Commenting upon the decision of the United States

Supreme Court in the case of Barden vs. Northern Paci-

fic Railroad Company, Judge Ross, at page 941, says:

"The observation that the Government can not be

reasonably expected to issue its patent, and it is not au-

thorized to do so, without excepting mineral lands, until

it has had an opportunity to have the country, or that

part of it for v/hich a patent is sought, sufficiently ex-

plored to justify its declaration in the patent is very

far from saying, much less deciding, that a patent issued

for lands in pursuance of such a grant must or may
except from the lands described in the granting clause

thereof all mineral lands. The Court could not have so

decided in that case, for there was no such question be-

fore the Court, and could not have been, as no patent

had been issued in the case there under consideration. It

was an action by the Northern Pacific Railroad Com-
i-'any to recover certain lands, confessedly mineral in

character, as a part of its land grant, which grant, like

the one here in question, excluded all mineral land there-

from, on the ground that when that grant became at-

tached to the various sections within it by the definite lo-

cation of the company's line of road, the land in suit was
not known to be mineral land; and the question in the

case, as will be readily seen from the prevailing, as well as

the dissenting opinion, was whether that fact entitled

the railroad company to the land sued for as part of

its grant, or whether such land was excluded from the

grant by the discovery of its mineral character at any
time prior to the issuance of the Government patent
therefor. The majority of the Court held that the char-

acter of the land was open to inquiry at any time prior

to the issuance of the patent, and that the discovery of
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its mineral character at any time before it was patented

necessarily excluded it from the grant, because the grant
was of non-mineral land only. But the Court in the

prevailing opinion distinctly pointed out that the duty
of ascertaining and determining the character of the land

lested upon the officers of the Land Department, and
there is,^ I think, nothing in it even tending to show that

that or any other matter of fact could be left by them
to the ascertainment and determination of a Court or

jury subsequent to the issuance of the Government
.patent.

The Court said

:

'The law places under the supervision of the Interior

Departmeiit and its subordinate officers, acting under its

direction, the control of all matters affecting the disposi-

tion of public lands of the United States, and the adjust-

ment of private claims to them under the legislation of

Congress. It can hear contestants and decide upon the

respective merits of their claims. It can investigate and
settle the contentions of all persons with respect to such

claims. It can hear evidence upon and determine the

character of lands to which different parties assert a

right; and when the controversy before it is fully con-

sidered and ended, it can issue to the rightful claimant

the patent provided by law, specifying that the lands are

of the character for which a patent is authorized. It

can thus determine v/hether the lands called for are

swamp lands, timxber lands, agricultural lands, or mineral

lands, and so designate them in the patent which it issues.

The act of Congress making the grant to the plaintiff

l-'rovides for the issue of a patent to the grantee for the

land claimed, and as the grant excludes mineral lands in

the direction for such patent to issue, the Land Office can
examine into the character of the lands, and designate it

in its conveyance.

'It is the established doctrine, expressed in numerous
decisions of this Court, that wherever Congress has pro-

vided for the disposition of any portion of the public
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lands, of a particular character, and authorises the offi-

cers of the Land Department to issue a patent for such

land upon ascertainment of certain facts, that depart-

ment has jurisdiction to inquire into and determine as

to the existence of such facts, and in the absence of

fraud, imposition, or mistake, its determination is con-

clusive against collateral attack.'

In Smelting Co. v. Kemp, 104 U. S. 636, 640, 641,

this Court thus spoke of the Land Department in the

transfer of pubhc lands: 'The patent of the United

States is the conveyance by which the nation passes its

title to portions of the public domain. For the transfer

of that title the law has made numerous provisions,

designating the persons who may acquire it and the terms

of its acquisition. That the provisions may be propejrly

carried out, the Land Department, as part of the ad-

ministrative and executive branch of the Government,

has been created to supervise all the various proceedings

taken to obtain title from their commencement to their

close. In the course of their duty the officers of that de-

partment are constantly called upon to hear testimony

as to matters presented for their consideration and to

pass upon its competency, credibility, and weight. In
that respect they exercise a judicial function, and there-

fore it has been held in various instances b}^ this Court

that their judgment as to matters of fact properly de-

terminable by them is conclusive, when brought to notice

in a collateral proceeding. Their judgment in such cases

is like that of other special tribunals upon matters within

their exclusive jurisdiction, unassailable except by a

direct proceeding for its correction or annulment. The
execution and record of the patent are the final acts of

the officers of the Government for the transfer of its

title, and as they can be lawfully performed only after

certain steps have been taken, that instrument, duly
signed, countersigned and sealed, not merelj^ operates to

pass the title, but is in the nature of an official declara-

tion by that branch of the Government to which the

alienation of the public lands, under the law, is entrusted,

that all the requirements preliminary to its issue have

I
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been complied with. The presumptions thus attending

it are not open to rebuttal in an action of law.'

In Steele vs. Smelting Co., 106 U. S. 447, 450, the

language of the Court was that: 'The Land Depart-

ment, as we have repeatedly said, was established to

supervise various proceedings whereby a conveyance of

the title from the United States to portions of the public

domain is obtained, and to see that the requirements of

different acts of Congress are fully complied with. Nec-
essarily, therefore, it must consider and pass upon the

qualification of the applicant, the acts he has performed

to secure the title, the nature of the land, and whether it

is of the class which is open to sale. Its judgment upon
these matters is that of a special tribunal, and is un-

assailable except by direct proceedings for its annulment
or limitation.'

In Heath vs. Wallace, 138 U. S. 573, 585, it was held

that 'the question whether or not lands returned as 'sub-

ject to periodical overflow' are 'swamp and overflowed

lands' is a question of fact properly determinable by the

Land Department.' And Mr. Justice Lamer added:

'It is settled by an unbroken line of decisions of this

Court in land jurisprudence that the decisions of that

department upon matters of fact within its jurisdiction

are, in the absence of fraud or imposition, conclusive and
binding on the Courts of the country.' If the Land
Department must decide what lands shall not be patented

because reserved, sold, granted or otherwise appropri-

ated, or because not free from preemption or other

claims or rights at the time the line of the road is def-

initely fixed, it must also decide v/hether lands are ex-

cepted because they are mineral lands. It has always
exercised this jurisdiction in patenting lands which were
alleged to be mineral, or in refusing to patent them be-

cause the evidence was insufflccient to show that they
contained minerals in such quantities as to justify the

issue of the patent. If, as suggested by counsel, when
the Secretary of the Interior has under consideration a
list of lands to be patented to the Northern Pacific Rail-
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road Company, it is shown that part of said lands con-

tain minerals of gold and silver, discovered since the

company's location of its road opposite thereto, he would
not perform his duty, stated in Knight vs. Land Asso-
ciation, 142 U. S. 161, 178, as the 'supervising agent of

the Government to do justice to all claims and preserve

the rights of the people of the United States,' by cer-

tifying the list until corrected in accordance with the

discoveries made known to the department. He would
not otherwise discharge the trust reposed in him in the

administration of the law respecting the public domain.

There are undoubtedly many cases arising before the

Land Department in the disposition of the public lands

where it will be a matter of much difficulty on the part

of its officers to ascertain with accuracy whether the

lands to be disposed of are to be deemed mineral lands

or agricultural lands, and in such cases the rule adopted
that they will be considered mineral or agricultural as

they are more valuable in the one class or the other, may
be sound. The ofncers will be governed by the knowl-
edge of the lands obtained at the time as to their real

character. The determination of the fact by those offi-

cers that they are one or the other will be considered as

conclusive.

In the case of the Central Pacific Railroad Company
vs. Valentine, 11 Land Dec. 238, 246, the late Secretary

of the Interior, ]Mr. Noble, speaks of the practice of

the Land Department in issuing patents to railroad

lands. His language is: 'The very fact, if it be true,

that the office of the patent is to define and identify the

land granted, and to evidence the title which vested
by the act, necessarily implies that there exists juris-

diction in some tribunal to ascertain and determine w^iat

lands were subject to the grant and capable of passing
thereunder. Now, this jurisdiction is in the Land De-
j.tartment, and it continues, as v-^e have seen, until the
lands have been either patented or certified to or for

the use of the railroad company. By reason of this juris-

diction it has been the practice of that department for
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many years past to refuse to issue patents to railroad

companies for lands fomid to be mineral in character at

any time before the date of patent. Moreover, I am in-

formed by the officers in charge of the mineral division

of the Land Department that ever since the year 1867

(the date when that division was organized) it has been

the uniform practice to allovv^ and maintain mineral lo-

cations w^ithin the geographical limits of railroad grants,

based upon discoveries made at anj^ time before patent

or certification where patent is not required. This prac-

tice having been uniformly followed and generally ac-

cepted for so long a time there should be, in my judg-

ment, the clearest evidence of error as well as the strong-

est reasons of policy and justice controlling before a

departure from it should be sanctioned. It has, in effect,

become a rule of property.'

It is true that the patent has been issued in many in-

stances without the investigation and consideration which

the public interest requires; but if that has been done
without fraud, though unadvisedly by officers of the

Government charged with the duty of supervising and
attending to the preparation and issue of such patents,

the consequence must be borne by the Government until

by further legislation a stricter regard to their duties in

that respect can be enforced upon them. The fact re-

mains that under the law the duty of determining the

character of the lands granted by Congress, and stating

it in instruments transferring the title of the Govern-
ment to the grantees, reposes in officers of the Land De-
partment. Until such patent is issued, defining the char-

acter of the land granted and showing that it is non-min-
eral, it will not compl}^ with the act of Congress in which
the grant before us was made to plaintiff. The grant,

even when all the acts required of the grantees are per-

formed, only passes a title to non-mineral lands; but a
patent issued in proper form, upon a judgment rendered
after a due examination of the subject by officers of the

Land Department, charged with its ])reparation and is-

sue, that the lands were non-mineral, would, unless set

aside and annulled by direct j)roceedings, estop the Gov-
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eminent from contending to the contrary, as we have al-

read}^ said in the absence of fraud in the officers of the

department, would be conclusive in subsequent proceed-
ings respecting the title.'

I do not find in this language of the prevailing opin-

ion in the Barden case any support for the contention
of the complainants' counsel that the officers of the Land
Department vv^ere required or authorized to insert in

the patents here in question, or in any other similar pat-

ent, after describing the la?ids falling within the railroad

grant, a clause "excluding, and excepting all mineral
lands, should any such be found in the tracts aforesaid."

And that the Supreme Court itself takes the same view
of the decision in the Barden case is, I think, shov\^n by
its reference thereto in the case of Shaw vs. Kellogg, 170
U. S. 313, where, at page 339, it says:

'Defendant relies largely on the decision of this

court in Barden vs. Northern Pacific Railroad, 154 U.
S. 288, in which it was held that lands identified by the

filing of the map of definite location as within the scope
of the grant made by Congress to that company, al-

though at the time of the filing of such map not kno^vn
to contain any mineral, did not pass under the grant if

])efore the issue of the patent mineral was discovered.

But that case, ])roperly considered, sustains rather the
contentions of the plaintiff. It is true there was a di-

vision of opinion, but that division was only as to the
time at which and the means by v/hich the non-mineral
character of the land was settled. The minority were
of the opinion that the question was settled at the time
of the filing of the map of definite location. The major-
ity, relying on the language in the original act of
1864 making the grant, and also on the joint resolution
of January 30, 1865, which expressly declared that such
grant should not be 'so construed as to embrace mineral
lands, which in all cases shall be and are reserved ex-
clusively to the United States,' held that the question of
mineral or non-mineral was open to consideration up to
the time of issuing a patent. But there was no division
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of opinion as to the question that when the legal title did

pass—and it passes unquestionably by the patent—it

passed free from the contingency of future discovery of

minerals.'

I am also of the opinion that the case last referred to

—Shaw V. Kellogg—is direct authority for the proposi-

tion that the officers of the Land Department had no
authority to insert in the patents under consideration

the clause excepting from the lands described in its

granting clause "all mineral lands, should any such be

found in the tracts aforesaid." The grant involved in

Shaw V. Kellogg was made by section 6 of the act of

Congress passed June 21, 1860 (12 Stats. 71), in set-

tlement of a claim under a JNIexican grant to land in the

vicinity of Los Vegas by which the claim.ants were given

an equal amount of non-mineral and vacant land to be

by them elsewhere selected in the territory of New JNlex-

ico, to be located in a certain form and vv^thin a certain

time. It was by the act made the duty of the surveyor

general of New INIexico to make survey and location of

the land so selected. The grantees made their selection

and applied for the land. Certain correspondence oc-

curred between the Land Department and the surveyor

general in respect to the form of the application and in

respect to the evidence relating to the character of the

land, that is to say, whether or not it was mineral land,

which resulted in the Land Department instructing the

surveyor general to approve the selection and make a

survey thereof. The Land Department subsequently
approved the survey, filled notes and plat of the surveyor
general, but in doing so added the words, "Subject to

the conditions and provisions of Section 6 of the Act of
Congress approved June 21, 1860," which, as has been
seen, excluded m.ineral land from the grant. The Act
of Congress did not provide for the issuance of a patent,

but the Land Department noted on its maps that this

tract had been segregated from the public domain and
had become ]3rivate propert\^ and so reported to Con-
gress, which never questioned the validity of such action.

The grantees were also notified and toak possession of
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the land. Many years afterwards a portion of it was
claimed as mineral land by a party whose contentions

were thus stated by the Supreme Court in its opinion

:

'These contentions are that Congress granted only

non-mineral lands; that this particular tract is mineral

land, and therefore b}^ the terms of the act is not within

the grant; that no patent has ever been issued, and
therefore the legal title has never passed from the Gov-
ernment; that the Land Department never adjudicated

that this was non-mineral land, but on the contrary sim-

ply approved the location, subject to the conditions and
provisions of the act of Congress, thereby leaving the

question of title to rest in perpetual abeyance upon pos-

sible future discoveries of mineral within the tract.'

In considering the limitation undertaken to be im-

posed by the Land Department upon its approval of

the selection of the land by the grantees and the sur-

veyor general's survey, field notes and plat thereof,

the Supreme Court said:

'What is the significance of, and what effect can be

given to the clause inserted in the certificate of approval
of the plat that it was subject to the conditions and pro-

visions of the act of Congress? We are of opinion that

the insertion of any such stipulation and limitation was
beyond the power of the Land Department. Its duty
was to decide and not to decline to decide; to execute

and not to refuse to execute the will of Congress. It

could not deal with the land as an owner and prescribe

the conditions upon which title might be transferred. It

was agent and not principal. Congress had made a
grant, authorized a selection within three years, and di-

rected the surveyor general to make survey and location,

and within the general powers of the Land Department
it was its duty to see that suv^h grant was carried into

effect and that a full title to the proper land was m^ade.

Undoubtedly it could refuse to approve a location on the
ground that the land was mineral.- It was its duty to

decide the question—a duty which it could not avoid or
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evade. It could not say to the locator that it approved

the location provided no mineral should ever thereafter

be discovered, and disapproved it if mineral were dis-

covered; in other words, that the locator must take the

chances of future discovery of minerals. It was a ques-

tion for its action and its action at the time. The gen-

eral statutes of Congress in respect to homestead, pre-

emption and townsite locations provide that they shall

be made upon lands that are non-mineral, and in ap-

proving any such entry and issuing a patent therefor

could it be tolerated for a moment that the Land De-
partment might limit the grant and qualify the title by
stipulation that if thereafter mineral should be discov-

ered the title should fail ? It cannot in that way avoid the

responsibility of deciding and giving to the party seek-

ing to make the entry a full title to the land or else

denying it altogether. As said in Deffeback v. Hawks,
supra, 406:

'The position that the patent to the plaintiff should

have contained a reservation excluding from its opera-

tion all building and improvements not belonging to

him, and all rights necessary or proper to the possession

and enjoyment of the same, has no support in any legis-

lation of Congress. The land officers, who are merely

agents of the law, had no authority to insert in the pat-

ent any of^^v' terms than those of conveyance, with re-

citals showing a compliance with the law and the condi-

tions which it prescribed.'
"

Roberts v. Southern Pacific Railway Company,

186 Fed. 934.

Western Pacific Railroad Co. v. United States,

108 U. S. 510.

U. S. V. Iron Silver Mining Co., 128 U. S. 673.

Barden v. N. P. R. R. Co., 154 U. S. 288.
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We have quoted thus at length from the opinion of

Judge Ross because his discussion of the question is thor-

ough, able and clear, and is, as it seems to us, an unan-

swerable argument. The opinion of Judge Ross is in

entire harmony with the majority opinion of the United

States Supreme Court in Barden vs. Northern Pacific

Railway Company referred to by him; the issuing of the

patent after the filing of the list and the certificate by

the Department estops the Government from contend-

ing that the patent is not an adjudication.

Justice Field, writing the majority opinion in Barden

v. Northern Pacific Railway Company, page 331, says:

"The grant, even when all the acts required of the

grantees are performed, only passes a title to non-min-

eral lands; but a patent issued in proper form upon a

judgment rendered after a due examination of the sub-

ject by officers of the Land Department charged with

its preparation and issue, that the lands were non-min-

eral, v/ould, unless set aside and annulled by direct pro-

ceedings, estop the Government from contending to the

contrary, and as we have already said in the absence of

fraud in the officers of the Department would be con-

clusive in subsequent proceedings respecting the title."

The law authorizing the issuing of the patent in the

case at bar directs that patents "for said lands shall issue

in due form * * * as fast as the same shall, under

said grants, be selected and certified;" it provides for the

issuing of patents for lands to which the State is "^'already

entitled/' It cannot be that the clause in this patent ex-

cepting mineral lands "should any such be found" over-

comes the presumption that the officers have acted in ac-

cordance with law and the positive recital in the patent
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that the lists as prepared and filed had been "approved

by the local officers" ; if these excepting words repel the

inference or overcome the presumption that the officers

of the Government performed their duty as prescribed

by the regulations, it renders false the recital of the of-

ficers themselves, made in the patent, that the list had

been approved in accordance with law; it cannot be

true that this excepting clause "repels any inference that

the Department adjudicated or intended to adjudicate

that no part of the land described in the patent was min-

eral," and at the same time be true that the list was

approved by the local officers, for the approval of the

list necessarily involved an adjudication.

If our contention that the patent was an adjudica-

tion is correct, all evidence tending to establish the min-

eral character of the land was incompetent and irrele-

vant.

It may be contended that the Department had no au-

thority to issue a patent for any mnieral land, and that

therefore this patent is void as to mineral lands included

therein regardless of the excepting clause. Conceding

the contention that the Department cannot issue a valid

patent for mineral lands know^n to be such, it is certain

the Department has jurisdiction to inquire into and de-

termine the character of the land. As was said by Jus-

tice Brewer in Shaw v. Kellogg, referring to the De-

partment :

"Its duty was to decide and not to decline to decide;

to execute and not to refuse to execute the will of Con-
gress."
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If it erred in making its decision and thereby the

Government was defrauded, such error could have been

corrected in a direct proceeding begun by the Govern-

ment; the question as to whether the land was mineral

or non-mineral was one of fact ; that fact was determined

by the approval of the list filed by the companj^ and the

confirmation of such approval involved in the issue of the

patent by the Department; the land was thereby ad-

judged to be non-mineral and this controversy is noth-

ing less than an effort to overthrow that decision. The

Department exercised its functions, in a matter within

its jurisdiction, according to the law and the prescribed

rules and regulations. The purpose of the law author-

izing the issuance of the patent was to effect a determina-

tion of all questions necessary to be determined in order

to avoid leaving open for all time the question as to the

character of the land and whether or not the grantee

acquired title thereby.

The officers are merely the agents of the law and they

must decide; the presumption is they complied with the

law in this respect ; they had no authoritj^ to insert in the

patent any other terms than those of conveyance.

"The position that the patent to the plaintiff should

have contained a reservation excluding from its opera-

tion all buildings and improvements not belonging to

him, and all rights necessary or proper to the possession

and enjoyment of tlie same, has no support in any leg-

islation of Congress. The land officers, who are merely

agents of the lav/, had no authority to insert in the pat-

ent any other terms than those *of conveyance, with re-

citals showing a compliance with the lav/ and the condi-

tions v/hich it prescribed."

Deffeback v. Hawke, 115 U. S. 392, 407.
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Sections 16 and 36 of each township are reserved to

the States for school purposes ; to compensate the State

for losses occurring by reason of settlements on these

sections prior to the survey, selections of other unappro-

priated non-mineral lands are permitted (U. S. R. S.

2276). When such selections are made, proof of their

non-mineral character is required. Can it be that dis-

covery of mineral at any time after the approval of such

selections will defeat the State's title?

By the act making the grant in question, the State

or its grantee is authorized to select indemnity lands

equal to the amount reserved from the operation of the

granting act in the first section thereof; therefore, for

each acre of land within the primary limits reserved by

reason of its mineral character the state or its grantee

could select an equal quantity of unappropriated public

land in odd sections within a ten mile limit ; if the mineral

character of the land is open to question at anj^ time after

patent when is it to be determined what indemnity lands

the company may select and when will this grant ever be

adjusted?

If the question is to be determined after the patent,

by what tribunal and when is it to be determined wheth-

er or not the original grantee or its successors in interest

have a fee simple title? If the question is not deter-

mined by the patent vdiat assurance has any purchaser

of a title, and, consequently, what value can be placed

upon the land?

The mineral character of placer lands in a rocky

canyon may change; no gold has ever been discovered
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in the hills opposite the reservoir site ; evidently whatever

gold is in the canyon has been washed there from the

mountains where the stream originates; freshets are of

annual occurrence. If gold dust should be carried onto

the land in years to come and "should any such be found"

a legitimate construction of this patent would defeat the

title; Congress never intended that a patent containing

such an exception should be issued.

II.

THE EVIDENCE DOES NOT SHOW
THAT THE LAND UPON WHICH THE SUR-
VEY V/AS TO BE CONSTRUCTED IS MIN-
ERAL LAND.

If our contention that the patent was the final ad-

judication as to the character of the land occupied by

the reservoir is not sustained, we submit that the evidence

is insufficient to establish the mineral character of the

land. The burden of proof is upon the defendant upon

this issue.

As to Section 27 there is practically no evidence tend-

ing to show any mining operations; the creek crosses

from Section 28 into Section 27 at the dam site. Wit-

ness Johnson testified (pp. 183 to 186) in substance that

there was no evidence of any mining on the creek as low

dov»'n as the dam. The lowest mining work being on

Section 28, six or eight hundred feet above the dam;

that the water ditch did not deliver water onto Section

27; that the spillway from the ditch was on Section 28,

but none on Section 27. Again (Abst., pp. 864-871)
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this same witness testifies in substance that below the dam

site the canyon is a box canyon, there being no bar or de-

posits of any extent along the creek bed, and no evidences

of any mining. This witness was disinterested.

The testimony of W. S. Boswell, who knows more

about mining in Willow Creek Canyon than any other

person, and who was entirely disinterested, testified in

substance (Abst., pp. 898-899) that he went into the

canyon in 1872 and built the ditch in 1872, 1873 and

1874, and mined on Sections 21 and 28; that no mining

was done by him or anyone else below the "Rocky

Butte." Other testimony in the case shows that this

Butte was at one end of the dam. He testifies that there

vvere no bars in the canyon below on either side of the

creek.

In support of the contention that the ground below

the dam was mining ground, John W. Isenhofer testi-

fied in substance (Abst., pp. 663-665) that he took some

rocks out of the creek below the dam and took a rocker

down there and rocked some. That he mined on Section

28. There is no testimony tending to show that any gold

was ever taken out or discovered in the canyon below the

dam.

We call the Court's attention to the fact that no min-

ing claim filed in the County Clerk's office describes the

portion of Section 27 upon which the dam is located;

namely, the Northwest quarter of the Southwest quarter

of the Southwest quarter of Section 27.

Leonard Cole, whose whole testimony demonstrates

the fact that he was an interested witness, being at the
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time he testified in the employ of the defendant, testified

in substance (Abst., pp. 765, 766) that the territory

through Sections 27, 28, 21, 17 and 20 was considered

mining property by mining men ; that he had four expert

oigineers examine the property whose reports were fa-

vorable that the ground carried gold ; the Court will ob-

serve that none of these reports were produced, although

the witness claimed he had them; there is nothing to show

where the examinations were made or to what extent the

ground carried gold. Nearly all ground along the

streams of Southeastern Oregon "carry gold," but that

fact does not make the ground mineral land; these ex-

perts did not declare the land mineral land ; their reports

were simply "favorable that the ground- carried gold";

he testifies (Abstract, p. 770) that he did work on Sec-

tion 27, but he does not state what the work was nor with

what result. The notices filed do not cover the dam site

and the presumption is that this portion of the canyon

did not "carry gold."

As to Section 21, a portion of the land included in

the reserv^oir site has been mined, there being evidence

of old placer diggings upon it. This mining extended up

the creek above the dam site several miles, there is no

evidence that mining was ever found profitable. Boswell

testifies, referring to the canyon above the dam site

(Abst., p. 899) :

"I mined there one season by myself and some white

men with me to work the bars, and then the next season

I had two different sets of Chinamen. I wanted to sell

out to them. I got all I w^anted and I wanted to sell out

and I got these men to come down there from the basin
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(referring to Mormon Basin, several miles distant) to

try the ground and prospect. They worked there a

month or six weeks and quit. The next season I got an-

other set of Chinamen but didn't work it myself. I

cleaned out the ditch. Now, the ditch was only extended

down to 21 ; I never extended it bej^ond. The dirt work
in the ditch was completed for maybe a quarter of a mile

below this bar that is on 21. That never was finished

—

I never finished it. I never worked below that. I pros-

pected and sunk holes all over them bars below but never

mined.

Q. What was the result of your prospects and why
didn't you mine?

A. The prospects about the same—the prosj^ects

varied but very little; very little difference in the pros-

pects.

Q. Now, Mr. Boswell, you say you continued to re-

side in the canyon, until ?

A. .. 1887.
'

Q. From the time you quit mining in there down
to the time you left there, was any mining done?

A. No, sir, there was a water spout that knocked
the ditch all to pieces along about that tim.e, and I never

did anything more with it.

Q. What was the result of your mining operations

in there as to whether or not you found mineral?

A. There is little gold in all them bars.

Q. You may state whether or not it was mineral in

sufficient quantity to pay for taking it out.

A. It didn't pay me by a good deal.

Q. What was the result of your operations in there?

A. Well, I was about $4000 out."

Witness Robert Wood, for the defendant (Abst., p.

621 ) says that he saw a small pill bottle, about 2V) inches

long nearly full of gold. Leonard Cole testified (Abst.,

p 811) that in two years he received $900.00 paid by

Chinamen to him as a 25 per cent, royalty. He states

(Abst., p. 770) that in 1895 he spent $4400 in the aggre-
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gate on the several claims, covering claims in Sections

34, 27, 28, 21, 17 and 20 (Abst., p. 768).

Witness Moudy testifies that all the gold he actually

saw taken out from the mine was the gold he panned out

himself with a gold pan. This was while he was prospect-

ing in the canyon some distance above the dam. That he

saw some gold in a buckskin sack between three and four

inches long which he was told came from the canyon.

The amount he could not state (Abst., pp. 538, 539)

;

the buckskin sack he referred to was about an inch or

an inch and a half across it before it was filled, and "the

gold in the sack looked to be about three and one-half to

four inches" (Abst., p. 541).

There is no evidence in the case of any gold ever hav-

ing been taken out of the canyon anywhere throughout

its entire length other than the testimony above referred

to, and this testimony does not locate the particular land

from which it was taken; so far as the evidence is con-

cerned it may all have been taken from Section 28, where

most of the mining was done, where the hydraulic was

operated, where Boswell located and built his cabin or it

may have been taken from points above Sec. 21; should

it be conceded that it was all taken from Section 21, it is

insufficient evidence of the mineral character of the

ground to warrant the Court in finding as a matter of

fact that the land is mineral land in the sense that it

would be reserved from the grant. It is perfectly appar-

ent from all the evidence in the case that whatever gold

dust was ever found in the creek was in the bottom of the

canyon covering a narrow strip along the borders of the
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stream; the mere discovery of "color" does not make land

"mineral land."

There is no evidence in the case tending to show

that the assessment work required by law was done an-

nually; the evidence upon this question tends to show

that no work at all was done during some years and

none had been done for several years prior to the con-

struction of the reservoir. By a most censurable method

of leading the witnesses, counsel for defendant assisted

witness Cole in approaching the matter of a compliance

with the mining law. We refer to the testimony com-

mencing page 769 of the abstract:

Nowhere does it appear that this witness knew what

the law required and in this one respect his counsel

failed to enlighten him. No notice of any mining claim

was ever filed in the United States Land Office and no

attempt was ever made to obtain title under the mining

laws; the evidence and the action of the parties inter-

ested in the claims indicates that the land was not worth

the Government price for placer ground. The entire

record is burdened with objections to leading questions

necessitated by the persistent leading by defendant's

counsel of his own witnesses.

Witness Cole did not ovv-n the claims individual^

but jointly with other persons; he kept no account of re-

ceipts or disbursements and no one interested with him

ever received a penny therefrom. If gold was taken

out Cole kept it and it was of not sufficient consequence

to warrant an accounting to the other owners.
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The defendant is not claiming the right to occupy

this land for mining purposes; its chief value was and

is for reservoir purposes; when Cole and his associates

conveyed their claim to the land to the defendant they

made no reservation of any mineral, and there is noth-

ing to show that its mineral character cut any figure

in the price which defendant paid for it.

Proof of the mineral character of the land must be

specific and based upon actual production of mineral

and such mineral must exist in quantities sufficient to

justify expenditure in an effort to obtain it.

Berry vs. Central Pacific R. R. Co., 15 L. D.
463.

"The mere fact that portions of the land contained
particles of gold or veins of gold bearing quartz rock
would not necessarily impress it with the character of

mineral land within the meaning of the act referred to.

It must at least be shown that the land contains metal
in quantities sufficient to render it valuable for mining
purposes."

Alford vs. Barnum, 45 Calif. 482, 484.

U. S. vs. Reed, 28 Fed. 482.

Smith vs. Hill, 89 Cahf. 122.

Merrill vs. Dickson, 15 Nev. 401, 408.

There is no evidence of any gold deposit in place

upon the land in question; the land is five or six miles
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below Mormon Basin, a place where some valuable

placer deposits were found in the early days; the prob-

abilities are that the little gold found in the bars on Wil-

low Creek in Sections 21 and 28 were carired down from

Mormon Basin or from the mountains beyond, and it is

quite probable that a small amount of gold could be

found anywhere on Willow Creek. When the deposit

was made no one can tell.

Land is not excepted from the grant by reason of a

"claim" thereto under the mining laws unless the claim

is one which has been asserted before the local land of-

fice and is pending of record at the time the grant takes

effect. The mere occupancy of non-mineral lands and

the requisite annual expenditures does not constitute a

"claim."

N. P. R. R. Co. vs. Allen, 27 L. D. 286.

One of the reasons assigned by the trial court for

refusing to grant the injunction prayed for in this case

is that the title to the land upon which defendant is con-

structing its dam and reservoir is in dispute.

To constitute a dispute of title which warrants the

refusal of an injunction for trespassing, the dispute

must be something more than a merely specious dispute

;

otherwise an injunction could always be defeated by de-

nial of title. The evidence in this case, as before stated,

does not show that an}" claim was ever filed by anyone

upon that portion of Section 27 upon which the dam is

located and there is no .evidence that any mining was
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ever done or any mineral ever discovered in that portion

of Section 27 which will be overflowed by the reservoir.

By reference to plaintiif's Exhibit 2 it will be observed

that the reservoir will cover about one-half of the South-

west quarter of the Northwest quarter of the Southwest

quarter of Section 27, no part of which is included in

any mining claim. A portion of the Southwest quarter

of the Southeast quarter of Section 21 which is not cov-

ered by any mining claim will also be flooded.

The former rule of equity in cases of aUeged tres-

pass, not to restrain the use of the premises by defendant

when the title was in dispute, but to leave the complaint

to his remedy at law, has been modified and it is now a

common practice where the mischief threatened is irre-

mediable to issue an injunction even though the title to

the premises is in litigation.

2 Joyce on Injunctions, Section 1139 A.

Erhardt vs. Boaro, 113 U. S. 537.

Spear vs. Cutter, 5 Barb. 486.

We contend that in this case there is no bona fide

dispute as to the title.

III.

THERE WAS NO ADVERSE POSSESSION
BY DEFENDANT OR ITS PREDECESSORS.

THE ANSWER FAILS TO PLEAD AD-
VERSE POSSESSION, IN THAT IT FAILS
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TO PLEAD AN EXCLUSIVE POSSESSION.
IT IS HARDLY NECESSARY TO DISCUSS
THIS PHASE OF THE CASE.

There never was any possession which could ripen

nito a title. The evidence shows that many persons

prospected up and down the creek at different times

and had the same kind of possession that defendant's

predecessors had ; the exhibits offered by defendant show

that placer claims were filed in the County Clerk's office

covering the same land filed upon by the grantors of the

defendant, at about the same time, by persons who did

not convey to the defendant or its grantors; the evidence

does not show either continuit}^ of or exclusive posses-

sion. No part of the land was inclosed, stock pastured

in the canj^on and all of the public who so desired went

there to chase the will-o-the-wisp of placer mining. There

was no effort on the part of any of the alleged claim-

ants or prospectors to exclude others ; Leonard Cole had

mining claims "at different places all over the coun-

try, some of which he filed upon and some of which he

did not." (Abst,, p. 789). His possession of these

other claims was just as exclusive as those in the canyon.

The cabin which he purchased of Boswell, and which

was afterwards occupied by persons prospecting or min-

ing, was on Section 28, which was Government land;

there was absolutely nothing on Section 27, and on Sec-

tion 21 there was no evidence of possession other than

some prospect holes dug on the bars in the creek.

To constitute adverse possession there must be a dis-

seisin, v/hich must be an actual expulsion for the full
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statutory period.

Springer v. Young, 14 Ore. 280.

There must be an ouster of the real owner followed

by an actual possession by the adverse claimant and an

intention on the part of the latter to so oust the owner

and possess for himself; in other words, the possession

must be under claim of right or title.

Sedgwick and Wait on Trial of Title to Land,

2 Ed. Sec. 729.

IV.

RIPARIAN PROPRIETORS ARE ENTI-
TLED TO HAVE THE STREAM WHICH
WASHES THEIR LAND FLOW AS IT IS

WONT BY NATURE WITHOUT MATERIAL
DIMINUTION OR ALTERATION.

As a riparian owner complainant is entitled to all

the benefits to be derived from the flow of the waters of

Willow Creek through its lands.

The right to these benefits is a natural incident to

and one of the elements of complainant's estate, and it

cannot be lawfully divested of that right without its

consent. It owns 7120 acres of land through which the

creek flows after it leaves the canyon.
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Riparian proprietors may insist that their right to

the use of the water of the stream through their lands

shall be regarded and protected as property ; this right is

not a mere easement or appurtenance but is annexed

inseparably to the soil itself.

Gould on Waters, Section 204.

Black's Pomroy on Waters, Sections 4, 7 to 10.

Wiel on Water Rights, Sections 266, 269, 283

and 267.

Farnum on Waters and Water Rights, pages

1565, 1587, 1606, 1608, 1645 and 1648.

Sturr V. Beck, 133 U. S. 541.

The doctrine of riparian rights is too firmly estab-

lished by the laws and decisions of the laws of Oregon

to be questioned at this time, and this fact was con-

ceded by the trial judge; but he held that the waters of

this stream are of no substantial benefit to complainant's

lands and consequently may be apj^ropriated by a non-

I'iparian owner; in this we submit he erred.

The principles for which we are contending with

respect to riparian rights have been repeatedly recog-

nized by the Courts of Oregon; in Taylor v. Welch, 6

Ore. 198, at page 200 it is said:

"Every proprietor of land through which flows a
stream of water, has a right to the use of the water flow-
ing in its natural channel without diminution or obstruc-

tion."
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In Shively V. Hume, 10 Ore. 76, the same language is

quoted with approval and the Court adds at page 77

:

"But it may be added that it need not be sho^vn that

a stream of water flows continuously, it may at times be

dry, but it must have a well defined and substantial ex-

istence."

In Shook V. Colohan, 12 Ore. 239, at page 244, it

is said:

"When a natural stream of water flows through

lands belonging to different persons, each usually has

the right to enjoy it for the ordinary purposes of life ; the

right to drink of it; to use it for culinary purposes, and
to water animals. And it is conceded in this case that if

there should be a surplus after these purposes were sup-

plied, it could be legitimately employed for irrigation,

and in applying it for this purpose it should be equitably

divided between the several proprietors."

In Weiss vs. Oregon Iron and S. Companj^ 13 Ore-

gon, 496, it is said, after quoting at length from the

text writers on riparian rights, and affirming the com-

mon law doctrine:

"The defendant as riparian owner has a right to the

use of the stream for its own necessary uses but this right

must be reasonably exercised, and there must be no sub-

stantial diminution or waste. It is entitled to use only

so much of the stream as will not materially diminish its

quantity and it may use it for any legal purpose pro-

vided it returns the stream to its channel uncorrupted
and without anv essential diminution."

"All the authorities concur that v/hen the amount ab-

stracted perceptibly or materially diminishes the quan-
tity of the stream, such use of it by a riparian owner is
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unreasonable, and an infringement of the rights of other

riparian owners, for which the law furnishes redress.

The plaintiff is entitled to have the natural flow of the

water in its accustomed channel, sub.iect only to the

diminution and retardation incident to a reasonable

use."

In Jones vs. Conn, 39 Oregon, 30, at page 35 it is

said:

"The right of a raparian proprietor to the use of the

water of a stream flowing through his premises, and

its limitations, are well expressed in a Maryland case,

wliere the Court says: 'The right of every riparian owner
to the enjoyment of a stream of running water in its

r.aturaj state in flow, quantity, and quality is too well

e^'ifablislied to require the citation of authorities. It is

anght incident and appurtenant to the ownership of the

land itself, and being a common right, it follows that

every proprietor is bound so to use the common right

as not to interfere with an equally beneficial enjoyment
of it by others. This is the necessary result of the qual-

ity of right among all the proprietors of that which is

common to all. As such owner, he has the right to in-

sist that the stream shall continue to run ut currere

solehat; that it shall continue to flow through his land in

its usual quantity, at its natural place, and at its usual

height. Without a grant, either express or implied, no
proprietor has the right to obstruct, diminish, or accele-

rate the impelling force of a stream of running water.

Of course, we are not to be imderstood as meaning there

can be no diminution or increase of the flov/ whatever,

for that would be to deny any valuable use of it. There
m.ay be and there must be allowed to all of that which
is common, a reasonable use; and such a use, although it

may, to some extent, diminish the quantity, or affect, in

a measure, the flow, of the stream, is perfectly consistent

with the common right. The limits which separate the

lawful from the unlawful use of a stream it may be diffi-

cult to define. It is, in fact, impossible to lay down a

precise rule to cover all cases, and the question must
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be determined in each case, taking into consideration the

size of the stream, the velocity of the current, the nature

of the banks, the character of the soil, and a variety of

other facts. It is entirely a question of degree, the true

test being whether the use is of such a character as to

affect materially the equally beneficial use of the stream
bv others.' JNIayor, etc., of Baltimore vs. Appold, 42
Md. 442, 456."

^

In Williams vs. Altnow, 51 Ore. page 275, Justice

Bean, who was then a member of the Supreme Court

of Oregon, writing the opinion of the Court, quotes

with approval the language used in Jones vs. Conn and

says at page 299:

"But in this respect the rights of all riparian pro-

prietors are equal, regardless of location on the Stream,

or date of acquiring title. There can be no priority of

rights as between riparian proprietors. The fight of the

first settler is not superior to that of the last. Xo one
riparian proprietor can use the water for irrigation to

the prejudice or injury of the correlative fights of the

ethers above or below him on the stream, unless he has
some prior right to diveft it or title to some exclusive

enjoyment." * * "*

One proprietor cannot unreasonably detain or give

the water another direction, or use it in any wa^to the

injury of the others.

It thus appears that \he common 'law doctfine of

riparian rights is still controlling in Oregon, though it

recognizes the right to a reasonable use of the water of

the stream for irrigation purposes by such riparian

owner.

It will not be contended that the law of Oregon is

not controlling in this matter; the rule is well established



53

that the decisions of the State Courts relating to a law

of local character which has become established by the

Courts has always been a part of the law of the State

is, if not conclusive, always entitled to the highest re-

spect of the Federal courts.

The conclusion of the trial judge was not that the

doctrine of riparian rights is to be disregarded but he

says:

"In my judgment a lower riparian proprietor who
is not injured by the diversion of the flood waters upon
his land cannot invoke the aid of a court of equity to

restrain such diversion, although by a non-riparian pro-

prietor."

In this he begs the question. It should be borne in

mind that this stream is in an arid part of the State.

Streams are few and water is extremely valuable. The

effect of the overflow of the creek is and has always

been apparent and beneficial, to a greater or less extent,

to the lands along the creek ; the testimony is conflicting

as to whether such flood waters are of material benefit or

not, but the Court will observe that every land owner on

the creek not associated with or interested in the de-

fendant company testified that the overflow rendered

the lands valuable and the deprivation of this overflow

rendered the lands practically worthless. Independent-

ly of any testimony, any unprejudiced person, as it

seems to us, cannot reach a conclusion that the depriving

of the valley of the benefit of the flood waters is not a

detriment. Necessarily the flood in the Sj^ring must

create a storage of water in the soil of the valley which

would naturally prolong the flow of water in the creek
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and would supply springs in the lower valley which

otherwise would not exist. This is the testimony of wit-

nesses who have lived in the valley many years ; and con-

ceding all that is said by the witnesses for the defendant

to be true, and we respectfully submit the great weight

of testimony shows to the contrary, the conclusion must

be that the lands are less valuable when deprived of

this flood water; no person going into the valley would

pay as much for land lying in the valley above the flood

line of the annual overflow as he would for the land

lying below, and no man would pay as much for land at

a distance from the creek as he v/ould for land through

which the creek runs, even if it should be conceded that

the ordinary flow of water is all taken out above for

irrigating lands adjacent to the creek by other proprie-

tors. The water so taken out for irrigation is not en-

tirely lost to the creek; the saturation of the lands by

artificial irrigation, like the saturation of the land by

the natural overflow, stores water which ultimately finds

drainage into the creek and can be used by the lower

riparian owners.

We call attention to the testimony of the witnesses

for the complainant upon this subject.

John Norwood, a rancher who has lived in the vicin-

ity of Willow Creek all his life, testifies

:

Q. How long have you resided in the vicinity of
Willow Creek Valley?

A. Twenty-seven years.

Q. What is your age?
A. Twenty-seven.
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Q. Are you familiar with the conditions as to the

flow of water in Willow Creek generally?

A. Yes, sir.

Q. You may state what is the ordinary condition

of the water during the early portion of the year, from
January, say, down until the first of April in ordinary

seasons.

A. Well, in ordinary seasons when the snow goes

off the valley is flooded there, the biggest part of it.

Q. From what source principally do the waters

of Willow Creek come?
A. It comes from the upper Willow Creek coun-

try, the greater part of it, I think.

Q. Is the flood season generally during the time

from the melting of the snows about the head of the

creek ?

A. Yes, sir.

Q. How long does that flood water ordinarily con-

tinue ?

A. Well, that is according to the bottom land; on
some of the bottom lands it stays about a month at a

time.

Q. But generally speaking through the valley?

A. Well, it Avould come dov/n there in a rush for

four or five days and run over the land and be gone
where it doesn't usually lay.

Q. What is the effect on these inundated lands of

this natural overflow?

A. Well, for wild meadows where they don't over-

flow they don't raise any hay.

Q. Does the overflowing of the land cause the land
to be wild meadow?

A. Yes, sir.

Q. What kind of hay grows upon this overflow
land?

A. Well, what they call red-top and blue-joint and
wire-grass.

Q. What is the fact as to whether or not those are

valuable crops for hay?
A. They use it for hay

.

Q. Is it merchantable?
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A. Yes, sir.

Q. Was there any overflow during the spring of

1908 or the spring of 1909?

A. No, none to speak of at all.

Q. What has been the result upon these lands

which are naturally overflowed of the failure of the over-

flow during the past two seasons?

A. There is nothing grows where they don't over-

flow—no hay.

Q. How much land along Willow Creek do you
farm?

A. I have got 440 acres there.

Q. Does Willow Creek run through that?

A. Yes, sir.

Q. Do you lease any land from the Eastern Ore-
gon Land Compn?Tiy?

A. Yes, sir.

Q. How much?
A. ^Vell, I don't know just what the lease calls

for. I know about how much land I have got.

Q. Is any part of that overflowed land?

A. Yes, sir.

Q. What is the fact as to whether or not you have
been able to harvest any crop of hay, or any other

crop, from that overflowed land of the company's dur-

ing the past two years?

A. No, sir; I have not cut a ton of hay on it.

Q. How 'much hay is ordinarily cut from that

same land during seasons when the flood waters inundate
it in the spring?

A. Betv/een 100 and 125 ton, I think.

Q. To how many acres?

A. There is about 80 acres, I think.

Q. Are the conditions v/hich you have described
as to the land which you have leased of the Eastern
Oregon Land Company any different from their other
inundated lands along the valley?

A. No.
Q. When there is no flood water coming down the

valley in the spring, the usual tim.e for flood water, what
is the effect u]3on the flow of water in the creek during
the summer months?
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A. Well, if there is no flood water, why generally

there is no water at all.

Q. When there is flood water, what is the condi-

tion?

A. Why, we generally have some water along

later on.

Q. When the flood water overflows and inundates

the valley, I understand you to say that thereafter, and
after the flood waters were gone there would be still

some seepage water flowing in the creek? Is that cor-

rect?

A. Yes, sir.

Q. From what source would these seepage waters

come?
A. Well, I don't know as I could answer that un-

less the ground would be full of water and it would
seep into the creek.

Q. What, if any, effect does the failure of the flood

waters have upon the v/ells along the valley?

A. Well, last year a few of the wells went dry
there, I believe. j\Iy well did.

Q. How about it this year?

A. Well, there isn't but very little water in it now.
Q. How far is j'^our well from the creek?

A. Oh, it isn't quite a half a mile.

(Abst., pp. 75, 76, 77, 78 and 79.)

W. J. Scott, a rancher who has lived on Willow
Creek over thirty years, one of the County Commis-
sioners of the County and who is as competent to judge
of the conditions pertaining to the water supply of the

valley as any man in the County, testifies:

Q. How much land do you own and farm in Wil-
low Creek Valley?

A. Three hundred and sixty acres I own.
Q. Does Willow Creek run through that land ?

A. A part of it, yes, sir.

Q. Is that land in one of the unsegregated tracts?

A. Why, it all joins together.

Q. Since you have lived on Willow Creek have j^ou

had occasion to obsei-^^e the condition of the flood water
in the creek during^ the different years?

A. Yes, sir.
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Q. You may state what the general condition is as

to the flood water in the creek. Take it from the first

of January on until the first of April or May. What
are the conditions ?

A. Generally we have considerable water.

Q. From what source does that water come, if you
know?

A. Of course, it comes from the adjoining hills

around the valley there, and as far as the Blue IMoun-

tains from the northwest course.

Q. From melt'^^--' snows and rain?

A. Yes, sir.

Q. How long ordinarily does that flood water con-

tinue? Take it in the average season?

A. That varies p -^ood deal. Certain seasons it

will run up into June and run on down the river more
than we use; and others it don't.

Q. Take it in an average season about how long

do you expect the flood waters are going to continue?

A. Up into June—the first of June.

Q. How long in that time would the water be over-

flowing the banks of the creek?

A. It overflows some there pretty much all the

time in some places, and other places it don't run out.

Q. You mean that up to June there are places

which would be inundated all the time?

A. Yes, sir.

Q. Take the lands which lie on a level with the

banks of the creek. I am not now referring to depres-

sions but lands situated in a general level of the valley,

about how long are they inundated ordinary seasons?

A. You mean flooded?

Q. Yes, sir, flooded.

A. Some of those meadows are flooded after the

first of June; some places along the creek where the
banks are deeo they wouldn't be. There is very little

flooded. In fact, the Wells m.eadow itself lays there
and it overflows the banks pretty much all spring.

Q. What if any crop is produced on these over-

flowed lands?

A. They raise good crops when they overflow.
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Q. What are the crops raised?

A. Wild hay generally.

Q. When there is no flood water coming down the

valley in the spring what will these overflowed lands

produce if not irrigated by artificial means?
A. Not much, if anything, only pasture perhaps.

Q. What effect does the deprivation of the creek

of tlie flood waters of the creek in the spring have upon
the flow of water down opposite your place; that is,

when there is no flood water in the spring, hoAv about

the flow of water in the channel of the creek opposite

your place?

A. Well, there generally ain't much of any.

Q. What is your explanation of that?

A. You take along by my place there is deep cuts

through there, and if those m.eadows floods from above

this cut and fills full of water it seeps out through that

cut for two or three months.

Q. That is, as I understand j^ou, when the valley

is flooded during the early part of the season, that the

water during the latter part of the season seeps back
from those flooded lands into the bed of the creek and
seeps back into your place? Is that your idea?

A. Yes, sir, it extends the flow of v^^ater off from
those meadows.

Q. When there is no flood water in the spring in

the valley what, if any, effect does its absence have upon
the water supply generally through the valley? I m^ean
now the supply to the wells along the valley?

A. Well, there ain't so much water. We have to

dig them deeper sometimes; some j^ears like this one.

Q. Was there any flood water during the season
of 1908—or 7909?

A. 1908 I had all the water there was in the creek
in my ditch, but 1909 in February for a little v>^hile,

while the ground was froze it run by—the flood water.

Q. You mean to say that in 1908 you took during
the flood season all the water out by your ditch?

A. Yes, sir.

Q. And did that leave the creek dry down below
j'^ou during the season ?

A. Practically dry; a little seepage.
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Q. When do you begin to irrigate?

A. Just as quick as the water comes. As quick as

the frost goes—about the 10th of February.

(Abst, pp. 101-104.)

Lawrence Faulkner, a rancher who has hved in the

valley since 1871 and through whose lands the creek

runs (Abst., pp. 125 and 127) ; I. W. Hope, who lias

resided in the vicinity of Willow Creek for over twenty-

five j^ears, and who o^^tis and farms a large amount of

land in the valley (Abst., pp. 188-190) ; W. P. Harris,

who has lived in the valley eight years and farms land

on the creek (Abst., pp. 199-202) ; J. S. Edwards, Pres-

ident of the First National Bank of Vale, who has lived

on Willow Creek or at Vale since 1871, and who is thor-

oughly acquainted with the conditions of the valley

(Abst., pp. 222-237) ; Frank O'Xeil, a resident of the

valley since 1881, through whose land the creek runs

(Abst., pp. 234-236), all testified to substantially the

same facts shown in the testimony of Xorwood and

Scott; the testimony of these witnesses is so nearly alike

that it is unnecessary to print the words used by each;

all of these men are entirely disinterested ; they are men

who have had the best opportunities to judge of the con-

ditions; their lands lie some distance below the point

where the creek emerges from the canyon and in por-

tions of the valley most affected by the flood water.

Mr. Edward says (Abst., p. 23 i), that in some }^ears

the flood waters will run in the creek as late as June

and some times as late as July; in other years it dries up
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earlier. The flood water beginning in January or Feb-

-ruary or some time in the early Spring and getting less

and less until June or July; that when these inundated

lands do not get the water they produce little, but in

years when they are flooded they produce good crops of

hay.

All the witnesses testified that 1908 and 1909 were

exceptionally dry years, there being little precipitation

and practically no flood water, and the result was that

crops in the lower valley were less than usual and in

some cases amounted to nothing.

.Upon this question of the effect of the overflow upon

^-the. lands in the valley, the defendants relied principally

upon the testimony of James O. Moody, a brother-in-

law of Leonard Cole, who sold to the defendant the al-

leged mining claims and who was in the employ of the

defendant company, and also of Emory Cole, who sold

to the defendant a part of the land they seek to irrigate

(Abst., p. 511) , a joint owner with defendant to a water

ditch known as the "Company Ditch" (Abst., p. 562).

M. D. Kelly, who, since the commencement of the case,

has become joint owner with the defendant in the so-

called "Company Ditch" (Abst., p. 643) ; R. A. Lock-

fett, who recently sold his land to defendant company

(Abst., p. 683) ; Emory Cole and Leonard Cole, who

likewise sold property to the defendant company. It

will be observed that all of these witnesses had lived, in

so far as they had lived in the valley at all, near or above

Dell, which is in the upper end of the valley. Witness

Kelly testifies that the lands in the valley above the
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overflow line are worth about $1.25 an acre, while the

lands subject to overflow are worth $10.00 an acre

(Abst., p. 626) ; he also testifies that from overflowed

lands leased of the complainant he harvested, in 1909,

about 90 tons of hay; in 1908, 100 tons; in 1907, 130

tons; in 1906, about 140 tons (Abst., pp. 650-651).

Bearing in mind that 1908 and 1909 were exceptionally-

dry years the direct effect of the drouth and lack of over-

flow upon the lands that he is farming is shown to be

detrimental.
'

This and other witnesses for the defense testified

that the ground was usually frozen during the freshets

and the water runs off rapidly; but it appears from the

testimony of Scott and other witnesses that the farmers

begin irrigating in February or as soon as the water

begins to flow down the valley.

Not one of the witnesses for the defense lived or

owned property in the vallej^ more than a few miles be-

low the mouth of the canyon, and, as before stated, every

one of them was tied up in one way or another with the

defendant company. One of these, Emory Cole, testi-

fies that when overflowed land is properly drained it is

productive and the overflowing would be a benefit to it

and that if the water in Willow Creek was so reduced

that it never would overflow, and therefore would not

irrigate the bottom, such land, receiving no other irriga-

tion, would not produce (Abst., pp. 718-719) ; he fur-

ther testified that the complainant's lands along Willow

Creek, or portions of them, are annually overflowed, and

that when the waters recede from such lands thej^ would
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produce wild hay and when such lands were not flooded

they would produce nothing; that by reason of the an-

nual overflow of the land they became saturated with

water and subirrigated and as a result the flow in Wil-

low Creek in the lov/er part of the valley would continue

later in the season than when there was no such flooding

of the valley (Abst., p. 723).

It is perfectly apparent from the testimony as a

whole that if any lands are injured by being overflowed

from the creek it is land having no drainage and upon

which the v^^ater forms stagnant pools which remain

after the main body of the water has receded and that

these lands would be greatly benefited bj^ the overflow

if the proper drainage was afforded; such drainage is a

matter of small expense, the creek being of easy access.

The trial judge concluded that the high water gener-

ally occurs in February when the ground is frozen and

therefore runs off without benefit to anyone; that these

floods do not occur annually, but at irregular intervals,

and there is no evidence to the effect that they can rea-

sonably be anticipated every season and that the waters

run off rapidly and continue upon the land for only a

few days at a time.

We submit that the evidence does not support this

conclusion. The testimony of the only disinterested wit-

nesses in the case upon that subject is directly to the

contrary; Mr. Edv/ards and Mr. Scott say that the flood

vv'aters continue to affect the valley as late as June or

July, and all of these disinterested v/itnesses agree that

the floods are usual and ordinary and are very beneficial
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to all of the lands along the creek except possibly in

places where the water becomes stagnant.

The defendant alleges in its answer that "during the

late winter and early spring of each year, by reason of

rains and melting snows in the momitains and hills ad-

jacent to said creek, great quantities of water for a short

time flow in and along said creek, which flood water is

of no use or benefit to the complainant," etc. ( Abst., pp.

27 and 28). We submit in the face of this allegation

that it cannot be contended or concluded that these

freshets are not of annual occurrence.

The trial judge in deciding that a lower riparian

Xjroprietor cannot invoke the aid of a court of equity

to restrain a diversion by a non-riparian proprietor of

flood or overflow waters, relied upon the case of Fifield

vs. Spring Valley Water Works, 62 Pacific 1054. In

that case the flood waters sought to be taken were storm

waters and not a part of the ordinary waters of the

stream; it was water from unexpected rainstorms, and

not such as flows periodically in the usual seasons; in

that case there is nothing to indicate that any evidence

was offered by the plaintiff tending to show that he was

damaged by the diversion of such flood waters; and in

discussing the case. Judge Van Dyke of the Supreme

Court of California compared the plaintiff's situation to

a riparian owner on the lower Sacramento River seek-

ing to restrain one appropriating a small amount of

water from the upper Sacramento River. That case,

relied upon by the trial judge, we submit is not autho-

rity in the case at bar; the complaint shows that the
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diversion of the annual flood waters from upper Willow

Creek would be a detriment to the riparian lands be-

low; the extent of the injury resulting from this diver-

sion is a matter about which the witnesses do not agree,

but we urge that if there is any material injury an in-

junction should issue; from the nature of things the

amount of benefit which the lands may receive from the

natural flow of water in the creek cannot be measured;

if no portion of the lands were ever overflowed still the

fact would remain that their proximity to the bed of the

creek and the accessibility from the lands to whatever

water may flow in the creek adds much to their market

value.

"Where a diversion of water is wrongful it is not
necessary for plaintiff to prove damages to entitle him
to an injunction; and the fact that the complaint prayed
only for an injunction against a threatened diversion of

water, and that at the time of its filing defendant had
already begun the diversion, will not prevent the issu-

ance of an injunction against the continued wrongful
diversion. * * * jj^ an action to restrain the di-

version of water from a stream, where plaintiff com-
plains of a continuous wrongful act, an injunction may
be granted, although actual damage is neither alleged

or approved."

2 Joyce on Injunctions, Section 1035.

1st Spelhng on Injunctions, Sections 305 and

334.

Moore vs. Clear Lake Water Works, 68 Califor-

nia, 146.

Mott vs. Ewing, 90 Calif. 231.
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If it appears that the diversion was wrongful it is

not necessary for the plaintiff to prove damages to en-

title him to an injunction.

Conkling vs. Pacific Improvement Companj^ 87

Calif. 298.

It may be true that a lower riparian owner on a

stream like the Sacramento River could not restrain the

diversion of an unimportant quantity of water above;

and it also may be the law that a lower riparian owner

should not be granted an injunction against the diver-

sion of flood waters caused by unexpected and unusual

rainstorms. The Supreme Court of California rec-

ognizes the distinction for which we contend in a case

very similar to the one at bar, the case of Miller &
Lux vs. Madera Canal and Irrigation Company. In

that case the same contention is made as is made in the

case at bar; the plaintiffs sought to divert what they

were pleased to call "waters occurring through unusual

and extraordinary freshets" and it was alleged "that in

seasons of heavy rains in the mountains and on very

rare occasions and for a few days only, and only in

j'^ears when there has been an unusual precipitation in

the water shed of said Fresno River, that river brings

down to the plains an immense amount of storm, freshet

and flood waters which is in excess of the ordinary or

usual flow of said river, and which is never carried down

through the plains in its channel."

Miller & Lux vs. Madera Canal & Irrigation Co.,

99 Pac. 502, p. 507.
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It was claimed that these waters went to waste and

were of no value; the testimony was conflicting as to

the regularity and value of such flow.

Judge Lorigan, delivering the opinion of the Court,

says at page 508:

"Upon this showing it cannot be said that a flow of

water, occurring as these waters are shown to occur,

constitutes an extraordinarj^ and unusual flow. In fact,

their occurrence is usual and ordinary. It appears that

they occur practically every year and are reasonably ex-

pected to do so, and an extraordinary condition of the

season is presented when they do not occur. They last

for several months. They are not waters gathered into

the stream as the result of occasional and unusual
freshets, but are waters which on account of climatic

conditions prevailing in the region where the Fresno
River has its source are usually expected to occur, and
only fail to do so when ordinary climatic conditions are

extraordinary—when a season of drouth prevails. As
to such waters, it is said in Gould on Waters, 211 : 'Ordi-

nary rainfalls are such as are not unprecedented or ex-

traordinary; and hence floods and freshets which hab-

itually occur and recur again, though at irregular and
infrequent intervals, are not extraordinary and un-
precedented.' It has been well said that 'freshets are

regarded as ordinary which are well known to occur in

the stream occasionally through a period of years though
at no regular intervals.''&

Heilborn vs. Canal Co., 75 Cal. 426, 17 Pac. 535, 7
Am. St. Ren. 183; Cariro Railway Co. vs. Brevoort
(C. C.) 62 Fed. 129, 25 L. R. A.' .527; Cal. T. & A.
Co. vs. Enterprise C. & L. Co. (C. C.) 127 Fed. 741.

And when such usuallv recurring floods or freshets are
accustomed to swell the banks of a river beyond the low-
v/ater mark of dry seasons and overflow them, but such
Vv^aters flow in a continuous body with the rest of the

water in the stream and along well defined boundaries,
they constitute a single natural water course."
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And again on page 509:

"It is well determined by the authorities that waters

flowing under circumstances such as these, notwith-

standing they may consist of a large expanse of water
on either side of the main channel, constitute but a

single water course, and that riparian rights pertain

to the whole of it."

"It is diificult to see upon what principle the flood

waters of a river can be likened to surface v/aters. When
it is said that a river is out of its banks, no more is im-

plied than that its volume then exceeds what it ordi-

narily is. Whether high or low, the entire volume at

any time constitutes the water of the river at such time,

and the land over v/hich its current flows must be re-

garded as its channel ; so that vv^hen, swollen by rains and
melting snows, it extends and flows over the bottom in

its course, that is its flood channel, and, when by drouths

it is reduced to its minim.um, that is its lov/ water chan-

nel." So in O'Connell vs. Ry. Co., 87 Ga. 246, 13 S. E.
489, 491, 13 L. R. A. 394, 2T Am. St. Rep. 246: "If
the flood v.ater forms a continuous body with the water
flowing in the ordinarj'- channel animo revertendi, as by
the recession of the Vv^aters, it is to be regarded as still

a part of the river. * * * The surplus waters do
not cease to be a part of the river when they spread
over the adjacent low grounds v/ithout well-defined

banks or channels, so long as tliey form vv^ith it one
body of water eventually to be discharged through the

proper channel. To the same effect are Chicago etc., Ry.
Co. vs. Emmert, 53 Neb. 237, 73 N. W. 540, 68 Am. St.

Rep. 602; Fordham vs. N. P. Rv. Co., 30 Mont. 421,

76 Pac. 1940, 66 L. R. A. 556, 104 Am. St. Rep. 729;
Jones vs. Seabord, etc., Rv. Co., 67 S. C. 181, 45 S. E.
188; New York, etc.. Ry. Co. vs. Hamlet Hay Co.,

149 Ind. 344, 47 N. E. 1060, 49 N. E. 269; Cairo, etc.,

Ry. Co. vs. Brevoort, supra. And, where the stream
usually flows in a continuous current, the fact that the
water of the stream, on account of the level character of
the land, spreads over a large area without apparent
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banks, does not affect its character as a water course.

Macomber vs. Godfrey, 108 Mass. 219, 11 Am. Rep.
349; West vs. Taylor,*16 Or. 165, 13 Pac. 665."

In the case last quoted it was contended that a

riparian proprietor cannot restrain the diversion of

storm or freshet waters when such diversion will not

prevent the flowing over his land of the original waters

of the stream and the case of Fifield vs. Spring Valley

Water Works was relied upon in support of that con-

tention. Judge Lorigan makes a clear distinction be-

tween the Fifield case and the Miller and Lux case;

referring to the Fifield and other cases of like character

relied upon by defendant, he says, at page 509:

"We do not understand these authorities cited to

sustain the proposition as broadly as appellant con-

tends for, and an examination of them shows that they

apply to conditions different from those involved in

the matter at bar. In the present case the strom and
freshet waters are not something distinct and separate

from the ordinary waters of the Fresno River. As a

fact, and under the authorities, being annually recu-

ring floods and freshets, flowing in a clearly defined

channel, the}^ constitute a part of the ordinary flow of

the waters of such river. But, as to the cases cited, all

they decide is that an injunction restraining the diversion

of storm or flood waters will not be granted at the in-

stance of a riparian owner when it appears that he will

not be injured in any way by such diversion. In the

Fifield case, v/hich involved a flow of the v/ater of a

creek through lands of plaintiff, a riparian proprietor,

his right to an injunction preventing a diversion of storm
waters was denied because he was not injured thereby;,

the trial Court finding that the diversion of the storm
or flood waters of said creek would not damage his land
in any way, nor in anv way interfere with his right in

the premises or with the right appurtenant to his land."



70

Bailey vs. Malheur Irr. Co., 36 Or. 54.

Price vs. O. R. & N. Co., 47 Or. 350.

Miller vs. Bay Cities Water Co., 107 Pac. 115.

After this suit was begun a suri'^ey and measurement

of the lands belonging to complainant which were over-

flowed, and upon which the water stood long enough to

affect the vegetation, was made by J. E. Johnson, as-

sisted by T. W. Clagett; the land so measured included

only such lands as were devoid of sage brush and covered

with grass, the sage brush having evidently been killed

by inundation; the evidence shows that in order to kill

sage brush the land must remain flooded three to five

days; it is therefore apparent that a much larger body

of land is overflowed for a few days at a time than that

actually measured; the testimony of witness Johnson

comm.encing on page 154 of the abstract shows an aggre-

gate of 306.95 acres of this land upon which the sage

brush had been destroyed; from the topography of the

valley it is evident that a very much larger area is more

or less affected by these annual floods, but it is apparent

that it would be impossible to determine the exact acre-

age that would be thus affected by saturation.

Witness Clagett testifies that the value of the lands

subject to overflow would be from $40.00 to $50.00 per

acre and that sage brush land not subject to such over-

flow and having no v/ater right is worth from $1.00 to

$2.50 per acre (Abst., pp. 243 and 244). Should we

therefore take the lands upon which the sage brush is
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destroyed by the flooding and no more, on the lowest

estimate of valuation for flooded lands and the highest

estimate for lands without water, the damage to com-

plainant by being deprived of this flood water would

exceed $10,000.00.

Witness C. M. Foster who made measurements for

defendant of portions of the inundated lands in Febru-

ary, 1909, measured only such lands as were inundated

at that time and within a few days prior to the time he

was there; he did not extend his survey back to in-

clude any lands which would be overflowed if the creek

throuofh these sections which he examined was two or

three feet above the level of the banks, but his examina-

tion was confined to the land right along the banks of

the creek. (Abst., pp. 479-480.)

As before stated there was practically no spring

freshet in 1909, and little more than the usual flow of

the creek came down the stream that spring. On Sec-

tion 5, Township 16 South, Range 43 East, he estimated

the overflowed lands at fifteen acres; he made no accurate

survey but measured two sides and from that made an

approximation; he could not tell what lands had been

overflowed in other years, but he examined the grounH

that he could see had been overflowed that spring

(Abst., pp. 455 and 456) and he estimated that there

might have been from twenty to forty acres on which

some hay was made on the Northeast quarter of that

section (Abst., pp. 457-458). Referring to Section 9,

he did not notice whether there was anj^ overflowed

land upon it or not, but said, "I don't think that my at-
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tention was called to that section particularly" ( Abst., p.

459). He found about fifteen acres of overflowed land

at the time he was there on Section 23, Township 16

South, Range 43 East (Abst., p. 461). On Section

25, Township 16 South, Range 43 East, none of the

land was overflowed but portions of the section appeared

to have been mowed and there was a stack of hay upon

it (Abst., pp. 464 and 465).

We submit that this testimony offered by the de-

fendant to overthrow complainant's contention that it

will be damaged by being deprived of the flood waters

is of practically no value. It was not a measurement

of lands annually overflowed, but an estimate of lands

overflowed at the time the examination was made or

which had been inundated within a few days previous,

and in a season when it is agreed there was practically

no freshet.

It was contended in the lower Court that the amount

of complainant's lands affected by the annual overflow

was small and none of it had ever been cultivated or

inclosed and it is apparent this contention was effective

with the trial judge. Evidently the fact that some of

these lands are leased for meadow lands and are in

inclosures was overlooked.

Witness Norwood testifies that of the lands ir\cluded

in his lease about eighty acres are meadow land, but he

was unable to state the total acreage leased; witness

Kelly called by defendant testified that he had some of

complainant's lands leased from which he cut from 90

to 140 tons of hay per year.
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Regardless of the acreage actually overflowed for so

long a time as to destroy the sage brush growth, we

contend that the diversion of these flood waters de-

preciates the value of all of the riparian land; the pos-

sibility of watering stock, of obtaining water by wells

and of prolonging the flow of water in the creek is a

material factor in determining the value of land in that

country.

The defendant in its answer alleges: "That its pur-

pose in the construction of the dam complained of is to

collect and irripound in said reservoir the flood or sur-

plus water of said creek, which, as it naturally flows, is

of no use wliatever to said complaiant or to any other

person * * * * and that it is not and never has

been its purpose or intention in the construction or

maintenance of said dam and said reservoir, and the col-

lection and impounding and use of said water to so ob-

struct or interfere v/ith the natural flow of the water of

said creek as to interfere with the rights of any person,"

etc. Nevertheless, the contention is made throughout

the case that defendant has the right to divert all of the

water of Willow Creek and it is clear that without inter-

ference it will do so. Its entire plan and its answer are

inconsistent with its theory that these flood waters are

not of regular occurrance; if they occur so seldom and

so irrigularly as to be classed merely as storm waters

and not as annual flood waters, then why the dependence

cf defendant upon them for supplying its alleged great

irrigation system?

Whether complainant has m.ade use of the waters of

the stream for ordinary irrigation or not is immaterial.

"One man should not have another's property simply
because it would be v.orth more in his hands."
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Re Barry Water Company, 9 L. R. A. 195.

It is conceded that substantially all of the normal

flow of Willow Creek has been used by farmers along

the creek for the irrigation of their lands in the valley

and that little or no water during the seasons of minimum

flow remain in the creek ; defendant contends that on this

account complainant is not in a position to complain of

any interference by it with the flow of the stream. If

such use of the normal flow by proprietors along the

creek has created a vested right and on this account,

complainant is precluded from using any of such normal

flow, as contended by defendant, it is all the more im-

portant to complainant that defendant be restrained

from depriving complainant of its only remaining avail-

able water supply. It does not appear by what right

the settlers along the creek are using the normal flow

of the stream, whether as riparian owners or as proprie-

tors ; if they are using the water as riparian proprietors,

complainant has the same right to the water as such

users; and the use by the other riparian owners along

the creek, no matter how long continued, will not deprive

complainant of a reasonable use of whatever water comes

down the creek ; for so long as complainant is not using

the water as riparian proprietor the use by other pro-

prietors, not being hostile, does not bar complainant

from asserting its right to its share of the water.

Anheim Water Co. vs. Semi-Tropic Water Co.,

64 Cal. 185.



But whatever the right whereby the water of the

creek is being used by the settlers in the valley, com-

plainant is less damaged than by the diversion proposed

by defendant ; the use by the settlers is upon land drain-

ing immediately into the creek; defendant proposes to

take the water to a distant point from the creek and use

it upon lands which are not riparian or anywhere near

the creek. In any event the use of the water of the

stream by others is no possible defense for defendant's

proposed interference.

Defendant admJts that complainant is a riparian

owner to the extent of the legal sub-divisions owned by

it, intersected by the stream, but "denies that any of

said lands are riparian to said creek except as herein-

above shown" (Abst., p. 18). Defendant admits that

complainant is the owner in fee sim^ple of all the lands

described in paragraph 3 of the bill; each of the tracts

named in the bill is in one body and is intersected by

the creek and all are riparian and admitted to be such

by defendant's admission that complainant is the owner

in fee thereof. To the extent of the riparian right

therefore, complainant's title is not questioned and the

refusal of the Court to grant an injunction by reason of

a dispute in title does not apply to the riparian right.

"Where the extent of the injuries resulting from
the invasion of the right is difficult of esthnation, an

injunction is regarded as the most efficient remedy.

And riparian proprietors, owning to the center of a

stream, are entitled to the aid of equitj'^ to prevent a

diversion of the waters from their natural channel. Nor
does the neglect of complainants to use or appropriate

the Vv^ater-power, or the fact tliat they have, as yet, sus-
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tained but small pecuniary damage, or that defendants

would be subjected to heavy expense if compelled to

restore the water to its original channel, present such

objections as would warrant a Court of equity in re-

fusing the relief."

1 High on Injunctions, 3rd Ed. Section 795.

V.

DEFENDANT'S ALLEGED APPROPRIA-
TION OF THE WATERS OF WILLOW
CREEK IS WITHOUT AUTHORITY OF
LAW; DEFENDANT'S ARTICLES OF IN-

CORPORATION DO NOT CONSTITUTE IT

A PUBLIC SERVICE CORPORATION; THE
PROCEEDINGS UPON WHICH IT BASES
ITS RIGHT TO APPROPRIATE ARE NOT IN
COMPLIANCE WITH THE LAW AND CRE-
ATE NO RIGHT.

Defendant's articles lOf incorporation declares its

purjDOse to acquire and establish rights "for the pur-

pose of irrigating lands, and for the purpose of bring-

ing under cultivation desert and unproductive lands; to

acquire a fee simple title to lands * * * * and to

water and irrigate same and to lease, sell or dispose of

same * * * * to operate and construct irrigation

system or systems, and the business of furnishing water

for irrigation purposes to others under contract of sale,

or in any other manner whatsoever * * * * to ac-

quire, build or operate the business of a power company,

for itself or for furnishing power to others * * * *

to maintain and operate a general system of irrigating
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lands for itself or for otliers, and to engage in the gen-

eral business of developing and cultivating lands and

handling the produce therefrom for itself or for others"

(Abst., pp. 1054 and 1055)

.

Section 4994 of Baliinger and Cotton's Code and

Statutes of Oregon, being section 2 of the Act of 1891

(laws 1891, page 53) reads:

"A corporation organized for the construction and
maintenance of a ditch or canal or flume for general irri-

gation purposes, and other purposes above prescribed,

may appropriate and divert v/ater from its natural bed
or channel, and condemn right of way for its ditch or

canal or flume, and may condemn the right of riparian

proprietors upon the lake or stream from which such

appropriation is made, upon complying with the terms
of this act. Such corporation shall also have the right

to condemn lands for the sites of reservoirs for storing

water for future use and for rights of way for feeders

.

carrying water to such reservoirs, and for ditches carrj'^-

ing the same away, and distributing ditches, and shall

have the right to take from any running stream in this

state and store away any water not needed for immediate
use by any person having a superior right thereto."

No corporation other than one organized for general

irrigation purposes could appropriate water and the use

of water of the running lakes and streams of the State

of Oregon, was a public use only when used for general

rental, sale or distribution. The legislature did not, and

could not, authorize the taking of water bj^ corporations

who proposed to use the water upon its own lands or for

the development of porrer for itself; and any attempted

appropriation by such a corporation would be void.

Lux vs. Haggin, 4 Pac. 919.
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The defendant's articles of incorporation discloses its

purpose, and its answer alleges its purpose, to convey

the water to its own lands and to develop power for

itself; both the articles and the answer connect such

private use with an alleged use for others. The evidence

establishes beyond question an intent to use the water

taken upon its own lands, to increase the value of such

lands and to enable it to sell at a profit its own lands

with an appurtenant water right.

There is no allegation in the answ^er that its purpose

is to use the water for "general rental, sale or distribu-

tion," and the evidence affirmatively shows that it had

acquired from individuals or was seeking to acquire from

the Government a large body of land, only a part of

which was near Willow Creek ; about the time defendant

acquired title to the Cole Ranch, desert filings were made

upon Gk)vernment land in the neighborhood of that ranch

covering about 2000 acres in Sections 22, 26, 27 and

35, Township 15 South, Range 42 East, by persons

either officers of defendant company or connected with

it in one way or another (Abst., pp. 245-248) ; de-

fendant's Exhibit 44 is a map of "Mountain Side Canal,"

being the proposed ditch of the defendant company ; this

shows that the water was to be taken to, upon or near

these desert land claims and the defendant offered no

evidence tending to show that its purpose was other than

to irrigate these lands and the Cole Ranch; it offered

no evidence tending to show that it was to supply water

to any individual other than one purchasing land from

itself; it and its officers owned in all about 4600 acres

of land in the neighborhood of this proposed ditch; the
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maximum capacity of its proposed reservoir is 7100

acre feet, according to the testimony of Mr. Johnson,

the only person who made a survey of the reservoir or tes-

tified as to its capacity (Abst., p. 152) or about l^/^-acre

feet per acre for these 4600 acres; clearly this would

leave nothing for a general rental or distribution.

It is unnecessary for us to cite authorities in support

of our contention that this right to take this water can

not be acquired for a private purpose regardless of the

declarations in the articles of incorporation. The Con-

stitution of the State of Oregon expressly prohibits the

taking of private property even for a public use with-

out just compensation first assessed and tendered.

Article 1, Section 18, Constitution of Oregon.

Lord's Oregon Laws, page 79.

It goes v/ithout saying that private property cannot

be taken for a private purpose.

If it should be contended that both the answer and

the articles declare an intention to take for a public, as

well as a private use, still it has not the right to take.

"If a private use is combined with a public use in

such a way that the two cannot be separated, the whole
act is void."

Lewis on Eminent Domain, 1st Edition, Sec. 206.
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The Supreme Court of Illinois held that if the statute

authorized the condemnation of property for uses a part

of which only are of a public nature, it would be in

violation of the rules that private property cannot be

taken for private use.

Gaylord vs. San. Dis. Chi., 204 111. 576.

"When the purpose of such a statute is double, each

purpose must be valid in part, and void in part. In
such a grant as VvC are considering, the valid and void

purposes are inseparable; and the void purpose taints

the whole statute. The case is not that of a statute

susceptible of two constructions, the one valid and the

other void. In such a statute as vv^e are considering, the

duplicity is not in construction, but in the power granted.

Construction has done its office v\^hen it finds the discre-

tion in the grant. And it is impossible to uphold a

franchise granted to impose a public burthen, lawful or

unlawful at the election of the corporation to which it

is granted : to construct and maintain a dam at public ex-

pense, to be applied either to a public or a private use,

as the city may see fit to determine."

The Attorney General vs. The City of Eau

Claire et al, 37 Wis. 400.

In this case the Supreme Court of Wisconsin were

construing the statute authorizing the taking of private

property for the purpose of water works or for the pur-

pose of leasing the power for manufacturing purposes

in the discretion of the city. To the same effect is:

Ryerson vs. Brown, 35 Mich. 333. .
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Matter of Application of F. B. W. & M. Co., 96

N. Y. 42.

Pittsburg W. & K. RR. Co. vs. Benwood Iron

Works, 2 L. R. A. 680 (W. Va.).

Re Barry Water Company, 9 L. R. A. 195 ( Vt.)

Fallsburg P. & M. Co. vs. Alexander, 61 L. R.

A. 129 (Va.).

Healy Lbr. Co. vs. Morris, 33 Wash. 490.

Apex Transp. Co. vs. Garbade, 32 Ore. 582.

In the latter case, Judge Bean, writing the opinion

of the Supreme Court of Oregon says

:

"The necessity and expediency of taking private

property for public use is a legislative question; but

whether the proposed use is in fact public is always a

judicial question to be determined by the Court."

In the case at bar no one other than the company

seeking to appropriate would be served by the proposed

improvement.

It has been strenuously urged in this case that defend-

ant company is engaged in a project which will be of

great benefit to the comm.unity, to-wit: the cultivation of

lands otherwise unproductive to orchards. We submit

that it is immaterial whether the immediate com.munity

will be benefited by defendant's project or not; the im-

provement of every acre of land by each individual owner

thereof is of benefit to the community but the taking of
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water from a running stream for that purpose is never-

theless taking property for a private use; it is hardly

necessary to cite authorities in support of our contention

in this regard. To this effect, however, are:

State Ex rel. Harris vs. Superior Court, 46

Wash. 660.

State vs. Superior Court, King County, 52 Wash.

196.

State vs. Superior Court, K'ing County, 50 Wash.

13.

Brown vs. Gerald, 70 L. R. A. 472 (Me.).

Apex Trans. Co. vs. Garbade, 32 Or. 582.

If the defendant company was such a corporation as

could appropriate water under the statute, its proceed-

ings were not in accordance with the statute. The

statute under which it proceeded prescribes that:

"When a point of diversion shall have been selected,

such corporation shall post, in a conspicuous place

thereat, a notice in writing containing the name of the

stream, the name of the ditch or canal or flume, and of

the owner thereof, the point at which its head gate is

proposed to be constructed, a general description of the

course of said ditch, or canal or flume, the number of

cubic inches of water by miners inches measurement
under a six-inch pressure intended to be appropriated
and the number of reservoirs."

B. & C. Code, Sec. 4996, L. O. L. Sec. 6528.



The notice upon which the defendant relies for its

appropriation (defendant's exhibit 42, Abst., p. 1018)

is signed "Willow Land and Irrigation Company;" its

Exhibit Number 43 is word for word the same as Ex-

hibit Number 42 except that it is signed, "Willow River

Land and Irrigation Company." Evidently the last

exhibit was to correct the error in the first one. These

notices declare an appropriation of 20,000 cubic inches

of water; the canal is named "Mountain Side Canal;"

it states that there shall be two reservoirs used for

storage purposes in connection with the operation of said

canal and of the laterals; the head gate to the upper

reservoir to be constructed in the Southwest quarter of

the Northwest quarter of Section 27, Township 14 South,

Range 42 East; there is nothing to indicate the point

of diversion ; if the point of diversion is at the head gate

there is nothing to indicate where the head gate is to be

except that it is somewhere on a forty-acre tract. The

head gate to the lov»'er reserv^oir is described in the same

way, except as to the location; nowhere in the notice is

there a statement of the point at which its head gate is

proposed to be constructed.

The statute prescribes that the notice should state

the size of the ditch in width and depth. The notice

states that "the size of the canal shall be twelve feet in

v\ idth in the bottom v/ith sloping sides, of about one-

half in earth, and four feet in depth." This does not

describe the size of the ditch; no one reading the notice

could determine the capacity of that ditch from examina-

tion of the notice and that is the purpose of requiring

the notice to give the size of the ditch.
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Section 4997 of B. & C. Code (L. O. L. Sec. 6528),

prescribes that within ten days after the posting of the

notice the appropriator should file a similar notice with

the County Clerk, together with a map showing the

general route of said ditch or canal. Defendant's Ex-

hibit 44 shows only one reservoir and that one in Sec-

tion 2, Township 15 South, Range 42 East, a point

more than two miles away from the point where the dam

was constructed. This map does not show that it is the

map prepared or authorized by the defendant.

It is elementary that a proceeding of this character is

in invituni; any interference with the customary flow of

the stream in its quantity, quality or conformity, to the

damage of a riparian proprietor is a takmg of private

property.

Lewis on Eminent Domain, 1st Edition, Sec. 70.

Statutes authorizing the taking of private property

must be strictly construed and this is essentially true

with respect to the power of eminent domain.

Lewis on Eminent Domain, 1st Edition, Sec-

tions 253-4.

If the notices and map had been as prescribed by

statute, complainant's rights were not thereby affected;

these provisions of the statute simply prescribe the pre-

liminary steps necessary to a condemnation proceeding

and Sections 4998-5000, B. & C. Code (L. O.



85

L., Sections 6530-6532), provide for the con-

demnation of lands for reservoir sites and ditches

and the riparian rights of lower owners. The defendant

company never commenced any proceeding for such con-

demnation. It simply took what it wanted without ask-

ing leave of anyone ; apparently it acted upon the theory

that all that was necessary for it to do to entitle it to

take the land and the riparian rights of this complainant

was to somewhere post an indefinite notice without par-

ticular regard to the provisions of the statute, draw a

pretense of a map, file this in the County Clerk's office

and then take whatever suited its requirements.

In 1905, the legislature of Oregon passed an act

(laws of 1905, Chapter 228, page 401) providing that

any person, association or corporation hereafter intend-

ing to acquire the right to the beneficial use of any waters

for the reclamation of arid lands, shall post in a con-

spicous place at the proposed point of diversion, a writ-

ten or printed notice containing the name of such appli-

cant, the stream or other source of supply of such water,

and a brief description of the point of diversion and the

nature of the beneficial use to which such waters are to be

api^lied and the exact date of posting, and shall within

fifteen days thereafter file in the office of the clerk of

the county in which such notice is posted, a duplicate

thereof so attested, and shall within thirty days there-

after file in the office of the State EfUgineer, a certified

copy of such duplicate as filed in the office of the County

Clerk which shall be accompanied by such information,

maps, etc., as may be necessary to show the method of

construction.
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This act is the first law establishing a state engineer

in the State of Oregon; it does not purport to and does

not amend, repeal or modify the provisions of the law

of 1891, and is not the provision of the law under which

the defendant proceeded or attempted to proceed; there

is no evidence whatever that it complied with any of

the provisions of the Act of 1905. Sections 4994 and

4996, of the B. & C. Code, were amended, but these

amendments do not change these sections in so far as

they affect the questions of this case.

The defendant offered in evidence certain notices of

appropriation of waters for mining purposes and offered

some evidence tending to show the construction of two

ditches in the canyon from a point above the dam sight

down to or near it. There is some conflict in the testi-

mon}^ as to whether or not the ditches constructed by

these miners were not abandoned, but there is no conflict

as to the fact that the water therefrom was returned to

the creek above the dam site by whoever used the ditches.

"The appropriation is limited in every case in quant-
ity and quality by the uses for which an appropriation
is made. The measure of the right of the first appro-
priator of the water, as to extent, follows the nature of

the appropriation or the uses for which it is taken. The
needs or the purpose for which the appropriation is made
is the limit to the amount of water which may be taken.

He can only appropriate so much as he needs for the

given purpose."

Simmons vs. Winters, 21 Ore. 35, 42.

Atchison vs. Peterson, 20 Wall. 509, 514.
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La Poudre Reservoir Co. vs. Water S. & S. Co.,

25 Colo. 161.

Davis vs. Chamberlain, 51 Ore. 304.

Ortman vs. Dickson, 13 Cal. 34, 38.

The water diverted by the only ditches ever con-

structed b}^ placer miners was used for a short period in

the year; namely, the period when water was abundant,

and returned to the creek above the riparian lands of

complainant and never in any way affected complain-

ant's rights.

"No adverse user can be initiated until the persons

possessing the superior use are deprived of its benefit

in such a substantial manner as to notify them that their

rights are being invaded."

Bowman vs. Bowman, 35 Ore. 279, 283.

Carson vs. Haves, 39 Ore. 97.

VI.

THE DEFENSE OF LACHES IS NEITHER
PROPERLY PLEADED NOR SUPPORTED
BY THE EVIDENCE.

Defendant pleads that it commenced the construction

of the reservoir in question while complainant knew of

its work and that no objection was made, and that com-

plainant was thereby guilty of such laches as preclude

it from asserting its rights. JNIuch time was consumed
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and a large amount of testimony offered in an effort to

support defendant's allegations in this respect.

We submit that all the evidence offered in this con-

nection is immaterial; when an estoppel is relied upon,

the facts constituting it must be pleaded with particular-

ity and precision and it must be alleged that the party

setting up the estoppel relied upon the facts believing

them to be true and was misled. Nothing can be sup-

plied by inference or intendment.

Haun vs. Martin, 48 Ore. 304.

"Whenever a party has, by his own declaration, act

or omission, intentionally and deliberately led another to

believe a particular thing true, and to act upon such

belief, he shall not, in any litigation arising out of such

declaration, act or omission, be permitted to falsify it."

Lord's Oregon Laws, Sec. 798, Sub-division 4.

A party is not estopped by mere delay unless thereby

another has been misled to his hurt; the act or omission

must have been relied upon by the party asserting the

estoppel or laches.

Philadephia W. & B. R. Co. vs. Du Bois, 12

Wall. 47.

Burgess vs. Seligman, 107 U. S. 20.

Leather Mfrs. Nat. Bank vs. Morgan, 117 U. S.

96.
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"If it appears in any particular case that the laches

of the complainant have not been such as to show his

assent to the acts complained of and their consequences,

he ought not to be turned out of Court simply because

he might have begun his action sooner. In Lux vs.

Haggin, in speaking of acquiescence as a defence in an
action for an injunction, the Court said: 'It may fairly

be deduced from the authoritizes vv^e have consulted

that the acquiescense v/hich will bar a complainant from
the exercise in his favor of the discretionary jurisdiction

by injunction must be such as proves his assent to the

acts of the defendant, and to the injuries to himself

which have flowed, or can reasonably be anticipated to

flow, from those acts. If a degree of acquiescence less

than establishes such assent has been regarded in any
decision, it will be seen that it has been treated merely
as tending to prove some other fact which rendered it

inequitable to grant a preventive order."

Rigney vs. Tacoma Light and Water Co., 38

Pac. 147, 150 (Wash.).

The defendant company vv^as incorporated in March,

1908; the first activity shown by it and the first prop-

erty it acquired was on April 2, 1908, by the deed of

D. M. Brogan, of two reservoir sites claimed by Brogan.

On May 20, 1908, Leonard Cole and others conveyed

to defendant whatever interest they had in the mining

claims and mining water rights. The first attempted

appropriation of water was by the posting of defend-

ant's notice on April 7, 1908. On May 19, 1908, com-

plainant wrote the letter (Abst., p. 305) to Leonard

Cole, advising him " that the Eastern Oregon Land

Company holds United States patent to the lands in

Sections 21 and 27, Township 14 South, Range 42 East,
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W. M., which you are undertaking to sell to Mr. D. M.

Brogan and that it intends to assert its right to same

and will resist any attempt to flood the land or other-

wise enter upon it by injunction suit." On June 18th,

complainant wrote to defendant, a letter ( Abst., p. 307)

in which its was notified that complainant "objects to

and protests against any occupancy or work heretofore,

or hereafter by you or either of you, or by any other upon

Sections 21 and 27, Township 14 South, Range 42 East,

W. M., or any other of its lands without its consent and

will hold all parties acting contrary to this notice re-

sponsible for all consequences." It is apparent from the

correspondence offered (Abst., pp. 310-384) that it was

difEcult to obtain definite information as to the plans

of defendant company. No notice was paid to the warn-

ing letters; Leonard Cole, the only person employed

by defendant who was called as a witness in the case,

testified that they did not cease work after they received

these notices, but kept right on until after the applica-

tion for an injunction (Abst., p. 797). This witness

knew that the complainant company owned the odd

sections in the valley (Abst., p. 797). The testimony

throughout shows that it was generally known in the

community that odd numbered sections along Willow

Creek were called Dalles Military Road lands and were

owned by complainant.

It is alleged that while complainant remained silent,

defendant had expended about $50,000.00 upon its pro-

ject. The only evidence offered in support of this al-

legation is the testimony of Leonard Cole who testifies

upon direct examination that at the time this suit was
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brought, the company had expended "something like"

$50,000.00 on the project altogether and that since the

bringing of the suit construction had continued until

they had expended in all "about" $80,000.00 ( Abst., pp.

759-760) . This witness testifies that he was not a stock-

holder and never had been, but his only relation to the

company was an employee on a salary (Abst., p. 787).

The engineers who laid out the project were accessi-

ble, but neither of them was called as a witness; there

were three such engineers; one went to Seattle a short

time before the hearing, another was at the works and

another was at Vale, during the hearing and went away

the morning the witness testified (Abst., p. 793). It

appears also that one of these engineers was called to the

place of hearing by defendant company, but for some

reason not exj)lained was not put upon the stand. Not

a single officer having charge of the funds of the com-

pany or of the books or records of the company was put

uj^on the stand, not a single entry or writing was offered

in evidence to support the allegation as to the expendi-

tures. One man, nothing but a foreman working on a

salary, dared to testify as to expenditures and he did not

dare to state any definite amount or how any part of the

alleged expenditure was made. We call the Court's

particular attention to the testimony of this witness,

pages 792 to 797 of the abstract.

It was contended that complainant's letters did not

advise defendant of its objection to the diversion of

water; this contention under all the circumstances is

puerile. Defendant knew of complainant's rights and

of its intention to maintain its rights and from
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the moment it conceived the idea of seizing complain-

ant's land and appropriating the water from the creek

it had full knowledge that its encroachment would be

resisted.

Why was not the President, the Treasurer or the

Secretary of this defendant company placed upon the

stand ? Why were not the engineers who had charge of

this construction called as witnesses by their employer?

This question itself, we submit, answer defendant's con-

tention upon the question of estoppel.

Laches is an unreasonable and inexcusable delay

in asserting a right. The mere lapse of time is not

sufficient to support such defense; it must have been

such a delay or neglect to act as to affect injuriously

the party asserting it.

5 Words and Phrases, page 3969.

Syracuse Salt Co. vs. Rome R. Co., 22 N. Y.

Sup. 321.

Corning vs. Troy, etc., Factory, 40 N. Y. 191.

Galway vs. Metropolitan E. RR. Co., 128 N. Y.

132.

Fuller vs. S. R. P. M. Co., 12 Colo. 12.

1 Spelling, Section 332.
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In conclusion we res]5ectfiilly submit

:

1. The title to the lands upon which defendant pro-

poses to construct its dam and reservoir is vested in

complainant and defendant's invasion thereof and pro-

posed occiipanc}^ thereof v^^as wrongful and should be
enjoined.

If the Court should be of the opinion that the small

amount of gold found in the bars along the creek on
section 21 constitutes the land along the creek mineral
land and that the same is excepted from the patent, then
we submit that the defendant should be enjoined from
flooding land other than the land upon which the mineral
Vv^as found; there is no contention that upon any of the

land except in the bed and along the banks of the stream
any mineral has ever been discovered.

2. As a riparian owner, complainant is entitled, as

against the defendant, to the natural flow through its

lands of all the waters of Willow Creek, including the

flood waters occurring in the late winter and spring

months; no distinction can be made by this Court, and
no distinction exists, between the natural flow of the

stream and the excess flov/ during the winter and spring

months.

3. That defendant's attempt to divert any of the

water of Willow Creek is unalwful and unauthorized by
law and any interference with the flow of the stream
by the defendant company upon the lands of the com-
plainant should be enjoined.

TEAL, MINOR & WINFREE,
HUNTINGTON & WILSON,

Solicitors for Complainant.

WIRT MINOR,
B. S. HUNTINGTON,

Of Counsel.
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UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THE NINTH CIRCUIT

THE EASTERN OREGON LAND COMPANY, A COR-

PORATION, APPELLANT,

vs.

THE WILLOW RIVER LAND & IRRIGATION COM-

PANY, A CORPORATION, APPELLEE.

STATEMENT OF CASE.

This is a suit in equity brought by appellant against ap-

pellee to secure an injunction perpetually enjoining and re-

straining appellee from constructing a dam on Willow Creek,

Malheur County, Oregon, and from storing and conserving

the waters of said creek during the winter and flood water

season for irrigation and domestic uses during the summer

season, when the natural flow of the creek is not suflflcient

to supply the community along the creek with the water re-

quired for the irrigation of the arid lands situated in the

valley.

The only relief sought is that of injunction. The bill has

no other object, prays for no other relief and presents no

other question. Complainant claims title to lands along the

creek under the land grant Act of February 25, 1867 (J4

Stat. 409).



It is alleged in the bill that appellee is constructing the

dam upon the land of appellant and that it threatens by

means of the dam to store the waters of the creek to the

injury of appellant, which owns riparian land below the

dam. The answer denies that appellant has title to or owns

the land on which the dam is being constructed, and title

thereto is claimed by appellee through at least tw^o sources

:

(1) by conveyance from persons who had located and held

the land for many years under the mineral land laws of

the United States, and (2) by adverse possession for more

than ten years, which is the limitation for the commence-

ment of actions to recover real property in the State of

Oregon.

Appellee in its answer denies that it will store and retain

the flood waters to the injury of appellant, and alleges that

it only intends to store the waters of the creek during the

flood water season and during the winter months when the

waters of the creek would otherwise run to waste and would

be of no benefit to riparian owners or any other person. It

denies also that appellant has any vested rights to the wa-

ters of Willow Creek because it has never applied the wa-

ter of such creek to a beneficial use, as required by the laws

of the State of Oregon, and that it could, in no event be en-

titled to have more water flow in the creek than what is

necessary to supply appellant with the amount of water

theretofore actually applied to a beneficial use.

Appellee contends that the flood waters referred to by ap-

pellant are in fact an injury to the riparian owners and to

the lands along the creek, which are in the low places flood-

ed during the high water season. Appellee further con-

tends that appellant under its grant or patent from the

United States acquired no title to the land upon which the

dam and reservoir are situated for the reason that such



land is mineral land and was expressly reserved to the

United States both in the grant and in the patent. Evi-

dence was introduced by appellee showing that the land af-

fected by the dam and reservoir has since about 1869 been

known as mineral land in that community, and has been

located and mined under the placer mining laws at intervals

during such period ; that a large amount of money has been

expended thereon in the construction of ditches and other

equipment necessary to properly mine and operate the same

;

and appellee acquired title thereto through the mineral

claimants.

It also appeared that appellant never had actual posses-

sion of the land in question, but the same had at least since

some time in the year 1894 been in the exclusive, open,

notorious and adverse possession of appellee, and the mineral

claimants through whom it deraigned title. Much evidence

was introduced to the effect that the flood waters of the

creek in fact damage the lands along the creek by overflow,

and that instead of appellant being injured by the construc-

tion of the reservoir and the storing of the flood waters it

will in fact be benefited thereby.

The Circuit Court in its decision, says

:

"I have read the pleadings and testimony with care,

and have carefully considered the elaborate arguments

and briefs submitted by counsel and the authorities

cited by them, and will state my conclusion without

argument or elaboration. The complainant is not en-

titled to the relief sought by injunction for two reasons,

(1) the title to the land upon which defendant is con-

structing its dam and resen^oir is in dispute, and
should be settled at law. (2) the complainant has not

shown that it will be substantially injured by the em-
pounding of the flood or waste waters of the stream."

The Court considered other questions which were also de-



cided in favor of appellee, but for the reasons stated above

relief by injunction was denied, and the complaint dis-

missed.

POINTS AND AUTHORITIES.

I.

Appellant's Title Should First Be Established at Law.

A suit to enjoin a trespass cannot be used as a substitute

for a proceeding to try the legal title to real property, for

a defendant in such cases has a constitutional right to trial

by jury.

Whitehead v. Shattuck, 138 U. S. 146, 34 L. Ed.

893.

Hipp V. Babin, 19 How. 271, 278 ; 15 L. Ed. 633,

635.

Bishop V. Baisley, 28 Or. 119; 41 Pac. 939.

22 Cyc. 818-821.

Kellar v. Bullington, 101 Ala. 267, 14 So. 466.

Bogey V. Shute, 4 Jones Eq. 174.

Where the complainant is out of possession and no action

at law to determine the title is pending or contemplated, a

court of equity will not enjoin the alleged trespass of a

defendant claiming title.

Buchanan Co. v. Adkins, 175 Fed. 692 (C. C. A.).

High on Inj., 4th Ed., Sec. 651-2.

Kellar v. Bullington, 101 Ala. 267, 14 So. 466.

Le Roy v. Wright, 15 Fed. Cases No. 8273.

Taylor v. Clark, 89 Fed. 7.

22 Cyc. 826, and cases there cited.

Lownsdale v. Gray's Harbor Boom Co., 117 Fed.

983.

Preston v. Smith, 26 Fed. 884.



United States v. So. Pac. R. R. Co., 55 Fed. 566.

Parker v. Winnipiscogee, etc., Co., 18 Fed. Cases

No. 1075, affirmed in 67, U. S. 544.

Smith V. Gardner (Or.), 6 Pac. 772.

Even in cases where waste is alleged there must be un-

questioned evidence of complainant's title, and where de-

fendant is in possession, under adverse title, relief by in-

junction will be refused, except in exceptional cases where

an action at law is pending to determine the legal title when

temporary relief by injunction may be granted to preserve

the property in statu quo until the final determination of the

law action.

High on Inj., 4th Ed., Sees. 651-2, and cases cited

supra.

An injunction restraining the diversion of waste or flood

waters will not be granted at the instance of a riparian

owner when it appears that he will not be substantially in-

jured by such diversion.

Crawford v. Hathaway, 67 Neb. 325, 60 L. R. A.

889.

Mann v. Parker, 48 Or. 321, 86 Pac. 598.

Fifield V. Spring Valley Water Works, 130 Cal. 552,

62 Pac. 1054.

San Joaquin, etc., Co. v. Fresno Flume, etc., Co.,

(Cal.) 112 Pac. 182.

H.

Laches.

Where complainant claims title to land which defendant

has purchased from another, who claimed to be the owner

thereof, and defendant takes possession under claim of



title, and is permitted to remain in possession thereof for

many months and to expend large sums of money in the

construction of a reservoir thereon with the full knowledge

of complainant, not onh' as to such expenditures but as to

the purpose for which the reservoir is being constructed,

a court of equity will deny relief by injunction because of

complainant's laches and will leave complainant to his rem-

edy at law for damages or compensation for the property

taken, in the event complainant should be successful in es-

tablishing his title to the property.

New York v. Pine, 185 U. S. 93, 46 L. Ed. 820.

Penn Mutual Life Ins. Co. v. Austin, 168 U. S.

695, 42 L. Ed. 631.

Roberts v. Northern Pac. R. R. Co., 158 U. S. 1,

39 L. Ed. 873.

Northern Pacific R. R. Co. v. Smith, 171 U. S. 260,

43 L. Ed. 157.

Miocene Ditch Co. v. Jacobsen, (C. C. A.) 146 Fed.

680.

Logansport v. Uhl, 99 Ind. 540.

Holt v. Parsons, 45 S. E. 690.

A mere objection or protest or a mere threat to take legal

proceedings, is not sufficient to exclude the consequences of

laches or acquiescence.

Attorney General v. Railway Co., 24 N. J. Eq. 49.

Beers v. C. M. & St. P. Ry. Co. (C. C. A.), 141 Fed.

957.

West & Co. V. Octoraro Water Co., 159 Fed. 528.

McKee v. Grand Rapids (Mich), 100 N. W. 580.

III.

Public Officers.

Public agents and officers cannot bind the Government



by acts outside of and in violation of their authority. They

are but servants of the lav^, and if they depart from its re-

quirements the Government is not bound.

Moffat V. United States, 112 U. S. 24, 28 L. Ed.

623.

Barden v. Northern Pae. R. R. Co., 154 U. S. 228,

38 L. Ed. 992.

Leavenworth, etc., R. R. Co. v. United States, 92

U. S. 733; 23 L. Ed. 634, 637.

Stone v. United States, 2 Wall. 525 ; 17 L. Ed. 765.

IV.

Mineral Exception in Patent Is Valid.

The Act of February 25, 1867 (14 Stat. 409), to aid in

the construction of a military wagon road from Dalles City

on the Columbia River to Fort Boise on Snake River, ex-

cepted from the grant all mineral lands, and the Act of

June 18, 1874 (18 Stat. 80), providing for the issuance of

patent, did not enlarge the grant or limit the time within

which to determine the mineral character of the land.

The exception in the patent, issued under the acts above

referred to, of "all mineral lands, should any such be found

in the tract aforesaid" shows a manifest intention on the

part of the Government not to convey by the patent any

mineral lands, and shows likewise an intention not to pre-

clude thereby the determination in the future of what lands

within the limits of the grant were mineral and non-mineral

in character.

Barden v. Northern Pac. R. R. Co., 154 U. S. 287;

38 L. Ed. 992.

Van Ness v. Rooney, (Cal.) 116 Pac. 392.

Snyder on Mines, Sec. 207.

The pov/er over the public lands is vested in Congress by



the Constitution, without limitation.

United States v. Gratiot, 14 Pac. 526 ; 10 L. Ed. 573.

Murphy v. Ramsey, 114 U. S. 45; 29 L. Ed. 57.

Downes v. Bidwell, 182 U. S. 268; 45 L. Ed. 1099.

Congress has the sole power to declare the dignity and

effect of titles emanating from the United States.

Bagnell v. Broderick, 13 Pet. 436; 10 L. Ed. 235.

The reservation of mineral lands in the Act of February

25, 1867, was a limitation upon the Land Department, and

patents issued under said Act by the department, including

mineral lands, are void as to such lands and pass no title to

the patentee. The question as to when mineral must be dis-

covered within the grant in order to defeat complainant's

title is for Congress to determine and not the courts,—it

calls for legislation, not construction. If the land grant com-

pany is dissatisfied with its title, it should seek Congression-

al relief, for it is clearly within the power of Congress to

fix the time after which the discovery of mineral within the

grant shall not affect the title of complainant

Public grants convey nothing by implication.

United States v. Da Lamaza Arredondo, 6 Pet.

691; 8 L. Ed. 547.

Charles River Bridge v. Warren Bridge, 11 Pet.

546 ; 9 L. Ed. 823.

In construing a public grant the intention of the grantor,

gathered from the whole and every part of it, must prevail.

No rule requires a provisio to be construed differently from

the grant itself. Both are to be construed alike ; and any

doubt as to the intention or extent of the grant, or the in-

tention of the Government, are to be resolved in its favor.

Leavenworth L. & G. R. Co. v. United States, 92

U. S. 733 ; 23 L. Ed. 634.



Where a patent contains no recitals showing that the De-

partment of the Interior has made an examination of the

land to determine its mineral character, but contains the

statement "yet excluding and excepting all mineral lands,

should any such be found in the tracts aforesaid," and such

patent is issued under a land grant act which specially pro-

vides : "that the grant hereby made shall not embrace any

mineral lands of the United States", such patent repeals

any inference that the department adjudicated or intended

to adjudicate that no part of the land described in the patent

was mineral.

Barden v. Northern Pac. R. R. Co., 154 U. S. 288,

38 L. Ed. 992.

Van Ness v. Rooney, (Cal.) 116 Pac. 392.

Gale V. Best, 78 Cal. 248.

The question whether land which is included within a pat-

ent was, at the time of the issuance of the patent or at the

time the rights thereunder accrued, a part of the public do-

main, or subject to such disposition, is always open for con-

sideration.

Northern Pac. Ry. Co. v. McCormick, (C. C. A.

9th Circuit), 72 Fed. 736, 739.

Exceptions of mineral lands in a patent are as valid and

legal as similar exceptions in deeds between private individ-

uals, the only difference being that in conveyances by the

Government the exception should, in case of doubt, be con-

strued in favor of the public.

Moore v. Shaw, 17 Cal. 199.

Leavenworth, etc., Co. v. United States, 92 U. S.

733; 23 L. Ed. 634.

Slidell V. Grandjean, 111 U. S. 412.
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The right of the Government to the lands excepted from

the grant is not lost by lapse of time, but such lands remain

a part of the public domain and may be entered and filed

upon under the public land laws of the United States.

A person who relies upon the validity of the mineral ex-

ception contained in a patent issued under the land grant

acts, does not impeach the patent or attack it collaterally,

and is not subject to the rules applicable in such cases. The

impeachment or attack on the patent comes from those who

insist that it includes mineral lands notwithstanding it ex-

pressly excepts such lands from the grant.

V.

Mineral Locations Before Paterit.

Where Congress expressly provides in a land grant act

that the grant shall not embrace any mineral lands of the

United States, and lands within the limits of the grant are

located and claimed under the mineral land laws of the

United States, at the time when patent is issued under the

land grant act, the land so located and held under the mineral

land laws is not affected by the patent, and title thereto

does not pass to the patentee.

Barden v. Northern Pac. R. R. Co., 154 U. S. 288;

38 L. Ed. 992.

Van Ness v. Rooney, (Cal.) 116 Pac. 392.

Reynolds v. Iron S. M. Co., 116 U. S. 687; 29 L. Ed.

774.

Chicago, Q. M. Co. v. Oliver, 75 Cal. 194.

VI.

Adverse Possession.

A complainant claiming title under a patent from the

United States, but v\'ho has never had anything but con-
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structive possession of the land, will not be entitled to re-

lief by injunction against the alleged trespasses of the min-

eral claimant and those claiming under him where the evi-

dence shows that defendant has been in open, notorious,

hostile, adverse and exclusive possession of such tract for a

period of more than ten years, claiming title thereto under

the mineral land laws of the United States.

Lords Oregon Laws, Sec. 4.

Buchanan Co. v. Adkins, (C. C. A.) 175 Fed. 692.

High on Inj. (4th Ed.), Sees 651-2.

Whitehead v. Shattuck, 138 U. S. 146; 34 L. Ed.

893.

Where evidence as to adverse possession is admitted with-

out objection, and the sufficiency of the allegation in the an-

swer as to title in the defendant by adverse possession is

challenged for the first time on appeal, the objection is raised

too late.

Issaquah Coal Co. v. U. S. Fid. & G. Co., 61 C. C. A.

145, 126 Fed. 89.

Chicago Ter. Co. v. Stone, 118 Fed. 19.

Boston & Albany R. R. Co. v. O'Reilly, 158 U. S.

334, 39 L. Ed. 1006.

VII.

Flood Waters and Riparian Rights.

A lower riparian proprietor who is not injured by the di-

version of flood waters above his land cannot invoke the aid

of a court of equity to restrain such diversion even by a

non-riparian proprietor.

Crawford v. Hathaway, 67 Neb. 325; 60 L. R. A.

889.

San Joaquin, etc., Co. v. Fresno Flume Co., (Cal.)

112 Pac. 182.
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Fifield V. Spring Valley Watei-works, 130 Cal. 552,

62 Pac. 1054.

The cutting of wild grass produced by the occasional over-

flow of a creek during high water is not the application of

water to beneficial use so as to create in such riparian pro-

prietor a vested right to the flood waters of the creek, and

such right is not protected by Section 6595, Lords Oregon

Laws. In the arid west the use of the water is subject to

state regulation, and neither the riparian nor the non-ri-

parian owner is entitled to enjoin the storage of flood wa-

ters for the purpose of irrigation when such waters if not

permitted to be stored would run to waste and be of little,

if any, value to any one.

Mills Irrigation Manual, p. 66.

Walsh V. Wallace, 26 Nev. 299, 99 Am. St. Rep.

692, 67 Pac. 914.

Millheiser v. Long, 10 N. M. 99, 61 Pac. 111.

McCoy V. Huntley, (Oreg.) 119 Pac. 481.

Wiel on Water Rights (3rd Ed.), p. 409.

Beneficial use is the measure and the limit of the right

to the use of water in the arid sections of the State of Ore-

gon, and a riparian owner is only protected in his right to the

use of the water to the extent to which he has applied the

same to a beneficial use in the sense that the term "beneficial

use" is employed in irrigation law.

Lord's Oreoon Laws, Sec. 6595.

McCoy V. Huntley, (Ore.) 119 Pac. 481.

VanDyke v. Midnight Sun M. & D. Co., 177 Fed.

85.

U. S. V. Rio Grande, etc., Co., 174 U. S. 706; 43 L.

Ed. 1136.
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Drake v. Earhart, 2 Ida. 750 ; 23 Pac. 541.

Stowell V. Johnson, 7 Utah 215 ; 26 Pac. 290.

Jones V. Adams, 19 Nev. 78, 3 Am. St. Rep. 786,

6 Pac. 442.

Reno S. Works v. Stephenson, 20 Nev. 269; 19 Am.
St. Rep. 364 ; 21 Pac. 317 ; 4 L. R. A. 60.

Clough V. Wing, 2 Ariz. 371 ; 17 Pac. 453.

Moyer v. Preston, 6 Wyo. 308; 71 Am. St. Rep.

914 ; 44 Pac. 845.

Willey V. Dicker, 11 Wyo. 32; 100 Am. St. Rep.

925 ; 70 Pac. 726.

Farm Inv. Co. v. Carpenter, 9 Wyo. 110; 87 Am.
St. Rep. 918; 61 Pac. 258; 50 L. R. A. 747.

Coffin V. Ditch Co., Colo. 443.

Trumbley v. Luterman, 6 N. M. 15 ; 25 Pac. 312.

In the arid west the use of the public waters is subject to

the regulation and control of the State under its police

powers.

Robertson v. People, (Colo.) 90 Pac. 79.

Bear Lake County v. Budge, 9 Idaho, 703 ; 75 Pac.

615.

Willey V. Decker, 11 Wyo. 496; 73 Pac. 210.

Kansas v. Colorado, 206 U. S. 46; 51 L. Ed. 956.

Clark V. Nash, 198 U. S. 361 ; 49 L. Ed. 1085.

Freund on Police Powers, Sec. 417.

Townsend v. State, 147 Ind. 624 ; 37 L. R. A. 294.

VIII.

Decree Based on Conflicting Evidence Will Not Be Disturbed

on Appeal Except for Manifest Error.

When the trial court has considered conflicting evidence

and made a finding or decree it is presumptively correct and
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will be permitted to stand, unless an obvious error has inter-

vened in the application of the law, or some serious and im-

portant mistake appears to have been made in the consid-

eration of the evidence.

Snider v. Dobson, 21 C. C. A. 76, 74 Fed. 758.

McKinley v. Williams, 20 C. C. A. 312, 74 Fed. 94,

102.

Gage v. Smyth Merc. Co., 87 C. C. A. 377, 160 Fed.

425.

Coder v. Arts, 82 C. C. A. 91, 152 Fed. 943.

McDonald v. Campbell, 81 C. C. A. 101, 151 Fed.

743.

Barton v. Texas Produce Co., 69 C. C. A. 181, 136

Fed. 355.

Hussey v. Richardson, etc., Co., 78 C. C. A. 370,

148 Fed. 598.

Stuart V. Hayden, 18 C. C. A. 618, 72 Fed. 408.

Paxson V. Brown, 10 C. C. A. 135, 61 Fed. 883.

Tilghman v. Proctor, 125 U. S. 136, 31 L. Ed. 664.

Davis V. Schwartz, 155 U. S. 631, 39 L. Ed. 289.

Kimberly v. Arms, 129 U. S. 512, 32 L. Ed. 764.

ARGUMENT.

An examination of the pleadings and the evidence dis-

closes many reasons why appellant is not entitled to the

relief prayed for, or any relief in this case. The order of

the Circuit Court dismissing the bill should be sustained,

not only for the reasons stated by the court in its opinion,

but also for other reasons not expressly referred to by the

court. The court slates in its opinion that it has read the

pleadings and testimony with care, and carefully consid-

ered the arguments and briefs submitted by counsel, and at

the threshold of our argument we desire to =imply suggest,
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for we shall present it more fully later, that the decision in

this case is based on conflicting evidence, and under the well

known rule applicable in such cases the decree should not

be reversed or set aside, except for obvious error in the

application of the law, or some serious and important mis-

take in the consideration of the evidence.

We will discuss in this brief, separately and in their order,

the reasons why appellant is not entitled to the relief de-

manded in the bill. Some of the questions raised by appel-

lant we believe it will not be necessary for the Court to con-

sider, as there are other reasons which present themselves

in limine and which are in themselves sufficient to sustain

the decree dismissing the bill.

I.

WHERE THE COMPLAINANT IS OUT OF POSSES-

SION AND NO ACTION AT LAW TO DETERMINE

THE TITLE IS PENDING OR CONTEMPLATED, A
COURT OF EQUITY WILL NOT ENJOIN THE AL-

LEGED TRESPASS OF A DEFENDANT IN POS-

SESSION UNDER A CLAIM OF TITLE.

The proposition above stated applies with all its force to

the case at bar. The answer of appellee denies appellant's

title to the land upon which the dam and reservoir are situ-

ated. The suit was brought for the sole purpose of securing

an injunction, and it is well settled that an injunction is

more readily granted where it is incidental to other relief

in a suit where equity has undoubted jurisdiction. The evi-

dence shows that the defendant is in possession of the res-

ervoir site and of the dam, and that none of the lands of

complainant is affected by the construction of the dam and

reservoir, excepting those to which title is claimed by ap-
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pellee. The evidence is also conclusive, in fact undisputed,

that the land thus affected has a mere nominal value. It is

in fact alleged in the bill (record p. 6) that the creek at that

point runs "in a narrow canyon, the sides of which are

abrupt and in places almost perpendicular", and that the

valley where the agricultural lands are situated commences

several miles below the reservoir. We also call the atten-

tion of the Court at this point to the fact that it is not

charged in the bill that appellee is not financially able to

respond in damages, if it should eventually be found that

appellant is in fact the owner of the lands on which the

dam and reservoir are situated.

In all cases where a complainant seeks relief by injunc-

tion he must make out a case free from doubt and dispute,

for "an injunction is an extraordinary remedy and will not

be granted when the evidence is so conflicting as to make

the right to it doubtful,"

Pacific States Telephone Co. v. Salem, 49 Or. 110,

89 Pac. 145.

22 Cyc. 749-750.

In the case at bar the title of complainant is questioned

on so many grounds that no one can say in whom the title

stands until many legal questions of grave importance have

been determined by the Court, and until questions of fact

have been determined by the jury, after weighing and con-

sidering a mass of conflicting testimony, given by numerous

witnesses whose credibility and knowledge of the subject

matter must be considered.

The mineral character of the ground and adverse posses-

sion thereof by appellee, are mixed questions of law and

fact upon which a trial by jury is guaranteed the defendant

by both the State and Federal Constitutions.
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The Supreme Court of Oregon in Hume v. Burns, 50 Ore.

124, 90 Pac. 1009, in considering the issuance of an injunc-

tion where title to real property was in dispute, says

:

''The law is that a suit to enjoin a trespass can not

be used as a substitute for a proceeding to try the legal

title to real property or to establish the boundary there-

of. * * * It is clear, therefore, that the question

to be litigated in this suit can not be determined in an

action to enjoin a trespass, because the plaintiff has a

complete and adequate remedy at law or by a suit in

equity to establish a boundary."

Section 723 of the Revised Statutes, U. S., provides:

"Suits in equity shall not be sustained in either of

the Courts of the United States in any case where a

plain, adequate and complete remedy may be had at

law."

In construing this section the Supreme Court of the

United States in Whitehead v. Shattuck, 138 U. S. 146, 34

L. Ed. 893, said

:

"The Seventh Amendment of the Constitution of the

United States declares that 'in suits at common law,

where the value in controversy shall exceed twenty

dollars, the right of trial by jury shall be preserved.'

That provision would be defeated if an action at law

could be tried by a court of equity, as in the latter

court a jury can only be summoned at its discretion, to

ascertain special facts for its enlightenment. Lewis v.

Cocks, 90 U. S. 23 Wall. 466, 470 (23: 70, 71) ; Killian

V. Ebbinghaus, 110 U. S. 568, 573 (28: 246, 248) ; Bu-

zurd V. Houston, 119 U. S. 347, 351 (30: 451, 452).

And so it has been held by this court 'that whenever a

court of law is competent to take cognizance of a right,

and has power to proceed to a judgment which affords

a plain, adequate and complete remedy, without the aid
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of a court of equity, the plaintiff must proceed at law,

because the defendant has a constitutional right to a

trial by jury.' Hipp v. Babin, 60 U. S. 19 How. 271,

278 (15: 633, 635).

"It would be difficult, and perhaps impossible, to

state any general rule which would determine in all

case what should be deemed a suit in equity as distin-

guished from an action at law, for particular elements

may enter into consideration which would take the mat-

ter from one court to the other; but this may be said,

that where an action is simply for the recovery and

possession of specific real or personal property, or for

the recovery of a money judgment, the action is one at

law. An action for the recovery of real property, in-

cluding damages for wichholding it, has always been of

that class. The right v>^hich in this case the plaintiff

wishes to assert is his title to certain real property;

the remedy which he wishes to obtain is its possession

and enjoyment; and in a contest over the title both

parties have a constitutional right to call for a jury."

In the case of Bishop v. Baisley, 41 Pac. 936, the Supreme

Court of Oregon, in passing upon the jurisdiction of equity

in cases of this character, says

:

"It is a well-settled rule of law :hat where the title

is seriously in dispute the court vv^ill not entertain the

injunction, except it be preliminary in its nature, and

for temporary purposes only, to abide the adjudication

of title by an ac';ion at law, where the estate is legal

and not equitable. A peremptory or perpetual injunc-

tion is never granted in such cases as that would be,

to try the title in a court of equity, where the rem.edy

is purely legal. Clayton v. Shoemaker, 67 Md. 219, 9

Atl. 635; Old Telegraph Min. Co. v. Central Smelting

Co., 7 Morr. Minn. R. -556; Stevens v. Wil-

liams, 5 Morr Min. R. 452, Equity will not try title to

real property where the party invoking its aid has

ample facilities, and is in a position, to settle the ques-
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tion at law ; in other words, where he has an adequate

remedy at law. The underlying reason for remitting

a suitor to a court of law is that the right of trial by

jury may not be denied any person under the pretense

of equitable cognizance. So it is that m a suit to re-

strain a trespass, if the relief sought is a peremptory

and permanent injunction, which would in effect estop

subsequent adjudication as to title, the plaintiff must
possess and show such a title, as against the defendant,

as will protect him in the possession. A mere prima

facie title, possessory in its nature, if not disputed, is

sufficient. I Spell. Extr. Rel. Sec. 365. But whatever

this title may be, if seriously questioned, so that the

validity thereof, whether possessory or otherwise, be-

comes one of the primary issues in the case, then a

court of equity will refuse the relief, at least to the

extent of making the writ peremptory until the title

is settled at law. * * * The general rule requir-

ing the plaintiff to come with an uncontroverted legal

title extends also to trespass against mines, but is re-

laxed somewhat in the case of irreparable injury going

to the very substance of the estate. 10 Am. & Eng.

Enc. Law, 883; U. S. v. Parrott, 1 McAll, 271, Fed.

Cas. No. 15,998. Lord, C. J. in Allen v. Dunlap, 24 Or.

232, 33 Pac. 675, says : 'The general rule that a court

of equitj^ will refuse to take jurisdiction, and award
even a temporary injunction, in cases of a mere tres-

pass, is conceded ; but there is an established exception

in cases of mines, timber, and the like, in which an

injunction will be granted to restrain the commission

of acts by which the substance of an estate is injured,

destroyed, or carried away. In such cases, the injury

being irreparable, or difficult of ascertainment in dam-

ages, the remedy at law is inadequate."

See also 22 Cyc. 818.

"A court of Chancery is not the appropriate tribunal

for the trial of title to land, and where the main object
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of a suit asking for relief by injunction is to determine

the legal title to property, or to fix the boundaries of

land, equity will not interfere by injunction, but will

remit the parties to a Court of law."

22 Cyc. 821.

Had the complainant in this case desired to determine its

title to the land in dispute, and had it been in actual fear of

irreparable injury pending litigation, it should have brought

an action at law to try the title and a suit in equity for the

purpose of preserving the status quo of the property in dis-

pute, pending the determination of the law action.

It should be noted that the defendant is in possession of

the land, the title to which is in question.

The Alabama Supreme Court in a case where application

was made for an injunction, and where the defendant was

in possession, said

:

"To warrant relief * * * the party aggrieved

must show a satisfactory title to the locus in quo, and,

if the title be denied or in doubt, the mjunction will

generally be refused against a defendant in possession

until the title is established at law. * * " Equity

will not, however, enjoin a trespass to realty M^hen

plaintiffs' title is in dispute, and has not been estab-

lished at law, v/hen no irreparable injury is shown.

And when defendants are in possession alike with

plaintiffs of the premises in controversy, and the title

is doubtful and disputed, and it is not shown that plain-

tiffs have taken any stei3s to establish their title, and

no reason is shown why they are not so doing, they

will be denied an injunction.

As to what conditions must exist warranting an in-

junction the author states: 'First, complainant's title

must be established; and, second, the injury com-

plained of must be irrer>arable in its nature. And to

come within the lule the injury must be of such a
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nature as not to be susceptible of adequate pecuniary

compensation in damages. Nor will equity interfere

to restrain a trespasser simply because he is a tres-

passer, but only because the injury threatened is ruin-

ous to the property in the manner in which it has been
enjoyed, and will permanently impair its future en-

joyment.'
"

Kellar v. Bullington, 101 Ala. 267; 14 So. 466.

In a case where the injunction was denied even though
plaintiff attempted to show irreparable injury by cutting

down of trees on land the plaintiff claimed to own, the Court

said:

"While under certain circumstances a complainant
out of possession may be awarded an injunction pre-

venting the destruction of property, it should be in

cases where an action of law is either pending or con-

templated, and auxiliary thereto, to preserve the status

quo. Such action is not intended here, complainant de-

siring to avoid it, yet asking an injunction against what
is called "waste and threatened injury" by defendants

who are in possession."'

Buchanan Co. v. Adkins, (C. C. A.) 175 Fed. 692.

Mr. High in his excellent work on injunctions, states the

rule as follows:

"Even in cases where waste is alleged there must be

unquestioned evidence of complainant's title, and where
defendant is in possession, under adverse title, relief

by injunction will be refused. And on an application

for an injunction, defendant being in exclusive pos-

session under colorable title, equity will not sustain the

legal estate in the absence of proceedings at law to try

the title of complainant."

High, Inj. 4th Ed. Sec. 651-2.
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"Such a bill cannot be sustained against one in ex-

clusive possession claiming colorably at least, the abso-

lute estate, until the plaintiff has established his title

at law—or, at all events, an injunction can be granted

only when the plaintiff is endeavoring to establish his

title at law, and until he should have a reasonable time

allowed for that purpose. For the court of equity acts

in such cases, not as superseding the jurisdiction of the

courts of law over a legal title, but only in aid of a legal

remedy, defective because dilatory."

Bogey V. Shute, 4 Jones Eq. 174.

The doctrine adhered to by the foregoing authorities was

applied in the following cases:

Le Roy v. Wright, 15 Fed. Cases, No. 8273, 4

Sawyer, 530.

Smith V. Gardner (Ore.), 6 Pac. 771.

Taylor v. Clark, 89 Fed. 7.

Lownsdale v. Gray's Harbor Boom Co., 117 Fed.

983.

Preston v. Smith, 26 Fed. 884.

United States v. Southern Pac. R. R. Co., 55 Fed.

566.

Parker v. Winnipiscogee Lake Cotton & Woolen

Mfg. Co., 18 Fed. Cases, No. 1075, affirmed in

67 U. S. 544; 17 L. Ed. 333.

22 Cyc. 826, and cases cited.

The Supreme Cout of Oregon in Smith v. Gardner, supra,

said

:

"If, therefore, the plaintiff can recover for the tres-

pass compensation equivalent or adequate to the in-

jury which he has sustained, such injury, in no sense

of the word, can be considered irreoarable. All the

cases fix the rule to be that the injury must be of that
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peculiar nature that it cannot be adequately compen-

sated in damages or atoned for in money. There must

be some equitable feature or incident to take it out of

this rule, or equity will not interfere; as when the in-

jury, although susceptible of pecuniary compensation,

yet in the particular case, if the party is insolvent, and

on that account unable to atone for it, it will be con-

sidered irreparable. But where the facts present no

matter requiring equitable relief, and the remedy at

law is adequate to do full and complete justice, the

court itself should reject such jurisdiction as not within

its legtimate province. To hold otherwise would con-

found all principles upon which the equitable jurisdic-

tion stands. It will only be necessary to cite a few out

of many cases to show that the remedy at law is not

only adequate, but the one invariably pursued in cases

of this character."

In determining the question whether the court had the

power to grant an injunction where title to the property is

in dispute, the court further said

:

"Here, then, are questions of fact to be investigated,

for which a jury, under the guidance of a court of

law, are peculiarly fitted to determine, and which the

authorities cited show that the remedy at law is not

only appropriate, but competent, to render a judgment
v^'hich shall establish the right or estate, and do com-

plete justice to the matter in controversy. In Hacker
v. Barton, 84 111. 314, the court holds, following Wing
V. Sherrer, 75 111. 200, that, 'as a general rule, it is bet-

ter in all cases of a doubtful character presenting a con-

flict of evidence, that parties should be remitted to

whatever remedy they may have at law, although

equity might entertain jurisdiction' ; and that this was
especially so when there was a conflict of evidence in

regard to the alleged fact of dedication of land to pub-

lic uses. But here the case is without any equitable

facts or circumstances upon which such jurisdiction
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can be based or assumed. The remedy is at law, and
must be pursued there."

The evidence clearly shows that the land upon which the

dam is being constructed has but a nominal value and de-

fendant is abundantly able to respond in damages for any

and all injuries which may be sustained by complainant in

the event the Court should finally hold that its title is good.

"As a general rule equity will not undertake to pre-

vent an injury by injunction unless the injury is irre-

parable. * * * Where compensation in money
would be adequate the injury can not be said to be ir-

reparable."

22 Cyc. 762-4.

The case of Mann v. Parker, 48 Ore. 321, 86 Pac. 598, is

directly in point. In that case the Supreme Court of Ore-

gon says:

"An appropriation does not confer such an absolute

right to the body of water diverted, or to that flowing

in the stream, that the appropriator can allow it to run

to waste or prevent others from using it for mining or

other legitimate uses, when it is not necessary for the

purposes of his own appropriation. There may be,

therefore, more than one appropriator of the waters

of the same stream. The first appropriator has a right

to insist that the water shall be subject to his use and

enjoyment to the extent of his original appropriation

;

but in subordination to this right subsequent appropri-

ators may use the channel or waters of the stream as

they may choose, and while enjoying his original right

the first appropriator has no cause to complain.

That diminution of the quantity will constitute an

invasion of the rights of the prior appropriator will,

of course, depend upon the facts and circumstances of

each case, and whether upon his petition a court of

equity will interfere to restrain such diminution 'will

depend upon the character and extent of the injury al-
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leged, whether it be irremediable in its nature, whether

an action at law would afford adequate remedy, whether

the parties are able to respond for the damages result-

ing from the injury, and other considerations which

ordinarily govern a court of equity in the exercise of

its preventive process of injunction.' Atchison v. Peter-

son, 20 Wall. 507, 515, 22 L. Ed. 414. Now, applying

these principles to the case in hand, the solution is

easy. It appears from the evidence that, in order to

make any beneficial use of the waters for mining pur-

poses, plaintiff must have from 150 to 200 inches at his

mines during the mining season, and from 15 to 20

inches when he 'cleans up' ; that during a portion, if not

all, of the mining season, which, as we have said, ex-

tends from the last of March or the 1st of April to the

middle or last of August, there is more water in the

two creeks than plaintiff's ditch will carry; and that

from the close of the mining season until the following

s^;»ring there are only from 3 to 15 inches. It is clear,

therefore, that plaintiff cannot use the water for the

purpose of his appropriation during the dry portion of

the summer and fall, or in the winter months, because

there is not sufficient, and the diversion of from 3 to

5 inches by the defendants during the spring or flush

season is no injury to him, because there still remains

more water in the streams than his ditch will carry.

It would seem, therefore, that the use of the water by

the defendants could not injure the plaintiff."

The record shows such a serious controversy concern-

ing the title of complainant to the land embraced in the

resen^oir and dam site of defendant that no one can deny

that that phase of the case comes clearly within the

doctrine of the foregoing authorities. But the same rule

applies to the phase of the case which deals with the flood

waters of Willow creek. On that question the Circuit

Court said

:
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"The land so overflowed is not enclosed or culti-

vated. The witnesses differ as to the total area of

such overflowed land. Complainant's Wiitnesses

place it at from 300 to 400 acres in the aggregate,

while those of defendant say it will not exceed 40 or

50 acres. In any event the area is not large, and the

quantity overflowed, taking it altogether, is small.

The evidence is also conflicting as to whether the

flood waters are a benefit or a detriment to the land

overflowed. Many witnesses, settlers in the valley,

have testified that in their judgment it is a decided

detriment. Others seem to be as positive that it is

a benefit, but, on the whole, I am of the opinion that

it has not been shown that the empounding of the

flood or storm v/aters by the defendant company will

be of such a substantial injury to the complainant as

will justify a court of equity enjoining the beneficial

use thereof by the defendant."

In this age courts of equity are not inclined to enjoin

the conservation of natural resources so precious and so

important to the development of the arid west as the

water. The Oregon Supreme Court in a case just decided

(Dec. 26, 1911, McCoy v. Huntley, 119 Pac. 481), says:

"The time when water may be used recklessly or

carelessly has passed in this state. With increasing

settlement water has become too scarce and too

precious to justify any but an economical use of it.

An appropriator has only the light to use so much as

his needs require and at the time his needs require.

And if these are satisfied by the use of the whole flow

every other day, or every alternate week, he ought

not to be heard to com.plain."

In the case at bar complainant seeks an injunction,

which, if issued, means that all the waters of the creek

must during the winter and flood water season run to

waste instead of being stored and conserved for beneficial
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use during the summer months when greatly needed. The

finding of the trial court that the flood water is of no

substantial benefit to complainant is based on conflicting

testimony, and will not be disturbed by this court, and

there is abundant authority sustaining the action of the

Circuit Court on the law as applied to the facts found.

San Joaquin Co. v. Freisno Flume Co. (Cal.),

112 Pac. 182.

Fifield v. Spring Valley W. Co., 130 Cal. 554, 62

Pac. 1054.

Crawford v. Hathaway, 67 Neb. 325; 60 L. R. A.

889.

11.

COMPLAINANT NOT ENTITLED TO INJUNCTIVE

RELIEF BECAUSE OF ITS LACHES.

The record shows clearly that the only purpose of the

suit was to checkynate defendant. Complainant had for

years controlled the situation in Willow Creek Valley. No
development of any consequence had taken place in that

valley during the preceding thirty years. Every concern

that had undertaken any irrigation development in that

community had been involved in litigation in the Courts

and before the Land Office and wherever possible, by the

Eastern Oregon Land Company. Its imperious demands

had to be obeyed by all. Even the Government of the

United States was defeated on a technicality when it

sought to cancel the entire grant because no road had

been built by complainant and its predecessors in interest.

United States v. Dallas Military Road Co. et al.,

140 U. S. 599; 35 L. Ed. 560.

The Malheur Irrigation Company, the Christian Federa-
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tion, and the Lower Willow Creek Water Users Associa-

tion were encouraged and urged onw^ard whenever they

could be used to further the purpose of complainant in

preventing others from acquiring rights or financing their

undertakings, but whenever any of the companies or syndi-

cates mentioned showed such financial strength' or inde-

pendence that they could themselves accomplish anything,

they were immediately "checkmated" by complainant or

forced into the courts or into contests before the Land De-

partment so as to forestall the closing of the necessary

financial arrangements to construct the project, or to pre-

vent the land owners from entering into binding contracts

with them for the purchase of water rights. This is con-

clusively established by the record, and it appears from

the letters which passed between the agent of complainant

at Vale and the general agents (Balfour, Guthrie & Co.)

of comxplainant at Portland, and between those offices and

the main office of complainant at San Francisco. These

letters form most interesting reading and show clearly the

course which complainant was pursuing in dealing with

defendant and others who attempted to install irrigation

works for the irrigation of the lands along Willow Creek

(See Record, Pp. 305-385).

These communications show further that it was a no-

torious fact that the lands along Willow Creek, occupied

by defendant, were mineral lands and that they had been

mined since about 1862. (Rec. P. 332). These letters

further show that the operations of defendant and its pre-

decessors in interest were known to complainant and its

agents in the fall of 1907. On November 26th of that j^ear

the general agents of complainant wrote Mr. Clagett, the

agent of complainant at Vale, Oregon, among other things,

as follows, (Record, P. 383) :
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"The information which has come to me respecting

the new interest located at the head of Willow Creek
suggests you should keep a very close watch upon
what is going on, to determine the main purpose be-

hind the movement. When I visited the place in the

spring of this year I was more impressed with the

idea that a large placer development undertaking was
contemplated than that irrigation was the principal

part of the project. It seemed, of course, possible that

both of these features were equally important.
* * * If auriferous lands exist above Cole's,

which have been worked off and on and for many
years, it would seem not an unreasonable deduction

that the stream has carried gold down along its

course through the valley and that it now exists on
the bed-rock below Cole's, though perhaps too deep

considering the difficulty of hydraulic work to result

in much profit, * * *"

On December 17, 1907, the general agents of complain-

ant at Portland, again wrote the Company's office at Vale

(Record, PP. 381-382), concerning the "Seattle syndi-

cate," being the parties who later organized the defendant

Company. Among other things they said:

"We suggest that you keep as close a watch as pos-

sible upon their operations, and particularly, try to

get with certainty the names of the grantee of these

options and final date of their exercise. This seems
to us important because if their real purpose is to

control the water and its use is to be mainly for

hydraulic mining, the outlook does not appear bright

for irrigation development of your bench lands. The
sooner you can get reliable information the better.

* * * If a satisfactory response cannot be ob-

tained we think it may become necessary to organize

the bench owners and the present water users who
have sold, to resist the monopoly of the main flow of

the creek. It seems to us advisable to set matters in
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motion at once to bring them to us, rather than to re-

main still until all their plans are made and our op-

portunity has disappeared."

On December 23rd, 1907, the general agents at Port-

land wrote the main office of complainant at San Fran-

cisco (Record, PP. 374-381) regarding the situation.

Among other things, after referring to the plans of de-

fendant's predecessors in interest, sometimes referred to

as the "Seattle syndicate" and sometimes as the "Klondyke

syndicate," they say:

"It would seem to us that the next step which these

land owners should take is to bind themselves to-

gether to refuse to take any water from any one,

thereby making it impossible for the companies seek-

ing to supply them to do any business, which would

cause a lapse of their rights. * * *"

The letter proceeds to recommend that Mr, Clagett as

agent for complainant at Vale, should encourage the organ-

ization of the land-owners into a syndicate to oppose the

plans of defendant's predecessors in interest, on the pre-

tense that they could put in some system of their own after

defendant's rights have lapsed, and it was recommended

that Mr, Clagett, the agent for coniDlainant, should be-

come a member of and serve on the land-owners commit-

tee so that he might have inside information concerning

developments, and so that if the land-owners organization

should become formidable enough to accomplish anything

other than to defeat defendant's project, he would be in

a position to "checkmate" the land-owners organization.

We also call particular attention to the following state-

ment contained in the letter referred to (P, 375) : "The

outlook for irrigation development of the lands along the

creek which are destitute of water rights and of the bench
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lands, depends entirely upon the storage of flood waters

upon the upper creek, * * *"

Again on December 31st, 1907, the general agents at

Portland wrote the agent at Vale, concerning the "Seattle

syndicate" and the organization of the land-ow^er;s by

complainant, to oppose the syndicate (Record PP. 366-371).

After encouraging Mr. Clagett, the local agent for com-

plainant, to organize the opposition, they say:

"We think it well to bear in mind that the settlers

must not assume from your activity in the project

your lands are thereby committed to it by assent, or

from their legal advisers that the irrigation district

will obtain control of all your lands within its limits

when once it is organized and running under the

statutes, * * * But the district cannot hold the

syndicate in check if it is not in possession of water

rights, or rights of way and reservoir sites. It is all

very well to say that these can be condemned under

the law. * * * ^^Q ggg jjj ^j^g outlook only a

flood ivater storage system, for the condemnation of

all the vested rights in the valley would undoubtedly

be impracticable. That the storage system is prac-

ticable we have no doubt if Cow Valley is embraced in

the project as a reservoir point."

Again on January 10th, 1908, the general agents wrote

the complainant at Vale (Record, PP. 361-366) concerning

the "checkmating" plan. Among other things they said

(Record, P. 363) :

"In their present state your lands in this district

are practically only 7iominally valuable. An irriga-

tion undertaking will make them very valuable if pre-

caution is taken to bring them in or keep them out as

the shrewdest policy will dictate."

On April 4th, 1908, the general agents at Portland again
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wrote the complainant's agent at Vale (Record, PP. 358-

361). In this letter they say (Record, P. 359) :

"Your lands in the gorge are probably of mineral

character to some extent. And condemnation pro-

ceedings would no doubt be met by you with a claim

for compensation on that basis. * * * ^^le home
office does not want to put any money into any irriga-

tion project unless it becomes absolutely necessary to

do so to get water for some or all of its lands under a

projected ditch. * * * We suggest you take the

ground with Mr. Scott you want to be considered in

on any plans he and his associates may mature, sub-

ject, of course, to the approval of the home office.

"We think you ivoidd be fully justified in putting

yourself in the same attitude with the Seattle peo-

ple." (Our italics).

On April 25th, the complainant's agent at Vale wrote the

general agents at Portland (Record, P. 332) regarding the

adverse claim of Leonard Cole, and among other things he

said:

"We understana this land along Willow Creek has

been mined off and on ever since 1862."

On April 1, 1908, Mr. Clagett, agent for complainant at

Vale, wrote the general agents at Portland. Among other

things he said, concerning Mr. Brogan and his people,

(Record, PP. 321-323) :

"We have heard that he had enginee-'s in the field

and also some men at work in the neighborhood of the

property of Leanard Cole. We might digress here

to say that so far as we have been able to ascertain

the interest of Leonard Cole, or rather the interest

which he claims, involves about seven miles of creek

bed which has been mined more or less for the last

thirty-five years and also a ditch some five miles in
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length having a water right. * * * What we
have been afraid of is that Mr. Brogan and associates

intended upon this ground of Leonard Cole to estab-

lish a reservoir and appropriate sufficient flood water

to develop ten thousand acres of land which they had
contracts on. As you will understand, if all the best

land in the valley is thus provided for it cannot be

foretold how long the remaining unirrigated lands

will be left in that condition. * * * Must confess

we have misgivings in regard to the present situation.

We have felt all the time that the Eastern Oregon
Land Company was making a mistake in not adopt-

ing an active program in regard to Willow Creek, and
if we were confident that these people only contem-

plated a small undertaking would advise a considera-

tion of steps to secure options upon a portion of the

Willoiv Creek lands luhich conti'ol vested lights."

(Our italics).

The writer of the letter, agent for complainant, when

asked what the purpose or object was for taking options

on lands along the creek which controlled vested rights

said : "It ivas desired to checkmate them." Meaning to

prevent the development of the valley by means of the irri-

gation project contemplated by defendant and its pre-

decessors in interest (Record, P. 324). Other letters ap-

pear in the record showing that every movement made and

every step taken by defendant and its predecessors in in-

terest, were known to complainant and its agent.

A letter of April 15th, 1908, from Mr. Clagett to the

general agents at Portland, states that as far back as April

5th, 1907, Cole had agreed to sell to the Seattle people the

placer mining claims in Sections 27 and 21, and that an-

other contract between Cole and Brogan was entered into

on March 17th, 1908, whereby Brogan agreed to pay $20,-

000.00 for such claims (Record, PP. 310-312).



34

The first formal notice of protest outside of the secret

opposition and checkmating that had been going on, was

served upon D. M. Brogan about May 19th, 1908, (Rec-

ord, P. 333). In that notice the Company simply claims

title to the land in Sections 21 and 27, which Cole had

conveyed or agreed to convey to Brogan. No reference

whatever is made to any water rights or riparian rights

claimed by complainant, and it will be observed that in

none of the letters which passed between complainant and

its agents was any reference whatever made to complain-

ant's riparian rights or flood ivater rights, or to the fact

that it had ever applied any of the waters of Willow Creek

\o a beneficial use and would suffer on that account be-

cause of the construction of the reservoir.

From May 19th, after the service of the notice above

referred to, nothing vs'hatever was done by complainant

except to carry out its general policy of secret opposition,

until June 18th, when it served another notice upon Mr.

Brogan and defendant (Record, P. 307), and at this time

it simply objected to the occupancy of and work being

done on Sections 21 and 27.

We submit that under the facts as disclosed by the rec-

ord, complainant is b?.rred by its laches and conduct from

equitable relief. Its entire conduct is one to be condemned.

Its course has been one of double dealing and deceit, or-

ganizing the farmers and opposmg forces under the pre-

tense that it would assist them to secure the construction

of an irrigation system when in fact its only object was

to defeat and ruin those who were in a position to install

the work, and it w?.s only when it was unnble to longer

checkmate defendant by that course that it comes into

court and asks the aid of a court of eouity to assist it in

carrvino; out its iniouitous urogram.
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The record shows that at the time the suit was com-

menced defendant had not only purchased from Leonard

Cole the mineral land for a consideration of $20,000.00,

upon which the reservoir was being- constructed, but it

had expended in actual construction work on the reservoir

about $50,000.00 (Record P. 759), and had constructed

other portions of its irrigation system which were of little

value except in connection with the reservoir, and at the

time the notices of May 19th, 1908, were served, the Com-

pany had bought the reservoir site from Cole for the con-

sideration stated. (Record, PP. 311-312), and had actual-

ly expended in construction work about $27,000.00 (Rec-

ord, P. 754), all of which had been known to complainant

for many months, but during such period it was endeavor-

ing secretly and underhandedly to accomplish the ruination

of defendant by organizing the land-owners and holding

out to them false hoDes that it (complainant) would as-

sist them in financing an irrigation project.

The decision of the Supreme Court of the United States

in the case of New York v. Pine, 185 U. S. 93, 46 L. Ed.

820, seems to us directly in point. The Court in that case

said:

"If the plaintiffs had intended to insist upon the

strict legal rights (which for the purposes of this

case vve assume they possessed), they should have

commenced at once, and before the city had gone to

expense, to restrain any work by it. It would be in-

equitable to permit them to carry on negotiations with

a view to compensation until the city had gone to

such great expense, and then, failing to agree upon

the compensation, fall back upon the alleged absolute

right to prevent the work. If they had intended to

rest upon such right, and had commenced proceedings

at once, the city might have concluded to abandon the
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proposed undertaking and seek its water supplies in

some other direction. If this injunction is permitted

to stand the city must pay whatever the plaintiffs see

fit to demand however extortionate that demand may
be, or else abandon the work and lose the money it

has expended. WTiile we do not mean to intimate that

the plaintiffs would make an extortionate demand, we
do hold that equity will not place them in a position

where they can enforce one.

"The time at which parties invoke the aid of a

court of equity is often a significant factor in de-

termining the extent of their rights. Vigilantibus non
dormientibus aeqidtas snhvenit is a maxim, of equity.

As said by Pomeroy, in his work on Equity Jurispru-

dence, Vol. 1, Sec. 418, the principle embodied in this

maxim 'operates throughout the entire remedial por-

tion of equity jurisprudence, but rather as furnishing

a most important rule controlling and restraining the

courts in the administration of all kinds of relief, than

as being the source of any particular and distinctive

doctrines of the jurisprudence. * * * The prin-

ciple thus used as a practical rule controlling and re-

stricting the award of reliefs is designed to promote
diligence on the part of suitors.'

"In Smith v. Caly, 3 Bro. Ch. 639, note. Lord Cam-
den said : 'A court of equity, which is never active in

relief against conscience or public convenience, has

always refused its aid to stale demands, where the

party has slept upon his right, and acquiesed for a

great length of time. Nothing can call forth this

court into activity but conscience, good faith, and rea-

sonable diligence.'
"

This case of West & Co. v. Octoraro Water Co., 159 Fed.

528, is also in point.

In considering the authorities on the question of laches

it should be borne in m.ind here that defendant did not en-
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ter upon the land knowing that it was a trespasser, but it

entered upon the same as an owner having purchased the

same from the mineral claimant, and complainant stood

by, knowing of the sale, and took no steps to enforce its

rights until after large expenditures had been made. The

serving of the notice upon complainant is not material, as

the authorities hereinafter cited will show.

In passing on the question of diligence required of a

complainant in order to entitle him to relief in a court of

equitj^ the Supreme Court of the United States in Penn.

Mutual Life Ins. Co. v. Austin, 168 U. S. 695, 42 L. Ed.

631, says:

"The requirement of diligence, and the loss of the

right to invoke the aid of a court of equity in case of

laches, is particularly applicable where the subject-

matter of the controversy is a public work. In a case

of this nature, where a public expenditure has been

made, or a public work undertaken, and where one

having full opportunity to prevent its accomplish-

ment has stood by and seen the public work proceed,

a court of equity will more readily consider laches.

The equitable doctrine in this regard is somewhat
analogous to the legal rule which holds that where one

who has the title in fee to real estate, although he has

not been compensated, remains inactive and permits

them (a railway company) to go on and expend large

sums in the work, he will be estopped from maintain-

ing either trespass or ejectment for the entry, and

will be regarded as having acquiesced therein, and be

restricted to a suit for damages.' Roberts v. North-

ern Pacific R. R. Co., 158 U. S., 11 (39: 877), and au-

thorities there cited. * * *

"It is certain, then, that if the completion of the

new watenvorks be restrained by an injunction, that

the interest of the new bondholders will be seriously

affected, and that this result will be brought about by
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a decree of a court of equity rendered in the enforce-

ment of asserted rights of complainants, who, if they

had taken timely action, could have adequately pro-

tected themselves from injury without resulting

wrong to the rights of many other persons."

The Supreme Court of Indiana, in Logansport v. Uhl, 99

Ind. 540, in considering this question, said:

"The doctrine of acquiescence as a quasi estoppel

is one of general application in proceedings to restrain

the wrongful acts of another and to which effect has

been given in numerous cases arising out of con-

troversies concerning the use, or right to use, water

in flowing streams. But to make acquiescence ef-

fective to such an extent, it must necessarily have been

voluntary, and with knowledge of the v\^rongful acts

complained of, and of their probably injurious con-

sequences. * * *

"Upon similar principles it is held that long ac-

quiescence on the part of the proprietors of a water

power in a certain measurement of water, to M'^hich

defendants are entitled, will preclude the proprietors

from obtaining relief by injunction against such

measurement or ur^e of the water, especially v/here

erections have been made by defendants at consider-

able expense, which would be almost a total loss in

case the injunction should be granted."

In the case of Holt v. Parsons, 45 S. E. 690, the Court

said

:

"The principle that to the vigilant, and not to the

sleepy, equity opens her portals, is ap':ilicable here,

and applies with sufficient force always to close her

doors when by reason of that sleei3 the adverse party

has expended money and labor, th'nkinp: that nobody

interested would oppose the right to complete what

had been commenced in the confidence which non

action by everybody interested bad engendered."
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Dulin V. Caldwell, 28 Ga. 117;

So. Marble Co. v. Darnell, 94 Ga. 231 r

1 High Inj. (3d Ed.) Sees. 549-618.

In the Holt case the Court, referring to the protest or

action required by an owner in order to protect his rights

so as not to be guilty of laches or negligence, and as to the

time when his rights must be asserted, said:

"It was argued that the contractors mjade their

expenditures after they had received the letter from
the attorney that he would use all legal means to en-

join the work, and that they, therefore, made the ex-

penditures, at their peril. We think that this threat,

thus communicated, amounted to nothing. Con-

ceding that the erection of the Wilcox County Court

House was the 'work' referred to, still the letter was
received after the contractors had deposited $3,000

binding themselves to enter into the contract if their

bid was accepted, and had actually entered into the

contract, and had probably, though the record does

not show positively, made the bond required. Thus
the notice was itself too late. In the second place,

'a mere objection or protest, or a mere threat to

take legal proceedings, is not sufficient to exclude

the consequences of laches or acquiescence.'* * *

This is especially true in a case like the present,

where it appears that no legal proceedmgs were
commenced until more than three months after the

notice was given. The contractors migiit well have

thought, even on June 1st, when work was com-

menced that the threat was an idle one, or that the

intention to resort to the courts had been abandoned.

If a notice of this kind could ever be effectual, it

will not be so held in a case where it was given on

May 8th and was not followed up by legal proceed-

ings until August 20th."

In the case of Beers v. C. M. & St. P. Ry Co., 141 Fed.

957, the Court of Appeals had before it a case, where an
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ordinance authorized the construction of an elevated rail-

road, was passed in January and work was commenced on

the following April, and the bill enjoining the work was

commenced the following August, it was alleged m the bill

that the owner of the abutting property did not learn of

the condition until July 6th. Relief was denied on the

ground of laches. The Court said

:

"Under these circumstances, the ordinance of Jan-

uary, 1902, could have been no surprise to the owners

of abutting lots, and in the absence of distinct evi-

dence, from the appellant himself, that he was igno-

rant, either of the passage of the ordinance in Jan-

uary, or the commencement of the work in April, we
are not justified in believing othervvise than that he

had knowledge; and though the burden of showing

laches may have been on the appellee, in the first in-

stance, that burden is fully met, when the facts dis-

closed create the probability that the complaining

party has had such knowledge as, under the circum-

stances named, would constitute laches."

In the case of Attorney General v. Rail Road Co., 24

N. J. Eq., 49, it appears that the R. R. Co., in the fall of

1871 began building an extensive drawbridge. On De-

cem.ber 5, 1871, it v/as served with notice of objections and

protest against their right and authority to build and it

was threatened with suit. It continued the work without

interruption until early in 1873, when suit was com-

menced to enjoin the further construction of the bridge.

The bill was filed by the Attorney General in the interest

of the public, and primarily because the bridge would in-

terfere with navigation. An injunction was refused upon

the ground of laches. The Court said

:

"A mere objection or protest, or a mere threat to

take legal proceedings, is not sufficient to e.vclude the
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consequences of laches or acquiescence in such a case
as the present. A notice was indeed held to be suffi-

cient in the case of the Attorney General v. The Hud-
son R. R. Co., but in that case, the notice was given
before the work began, and the bill was filed a very
few days after the notice was served. If acquiescence
cannot be imputed to the complainants, they certainly
are chageable with delay, which, though it may not
amount to proof of acquiescence, may be sufficient to

disentitle the complainants to the summary inter-

ference of the Court by the interlocutory injunction;
and this principle applies with peculiar force, where
the act complained of is caused by a public company,
in the execution and construction of their works. The
extent of the expenditures is, to a certain degree, the
measure of the acquiescence."

"The public, as represented by the Attorney Gen-
eral, stand in no better position than the relators,

and are bound by the like rules. Though a stronger
case of delay is required to affect those who assert a
public right, than where a private right alone is in

dispute, delay, even in such cases, is not without ef-

fect."

"The work which it is sought to enjoin is a public

enterprise of much importance to the people of this

State, who, through their Legislature, have authorized
its construction. I find no evidence of bad faith on
the part of the defendants, nor even of any imputation
of it. The Court is always reluctant to stay the prog-
ress of such enterprises, and will only do so in a case
clearly calling for its intervention. * * * j^ ^^le

defendants have erred in judgment in bridging the

river at all, or if, having the power to construct the
bridge, they have disregarded the rights of the navi-

gation interest, they may be called to answer for it in

the courts of law."

In the case of McKee v. Grand Rapids, 100 N. W. 580.
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the Supreme Court of Michigan had this identical question

before it, and it was there said:

"As against the city the complainants are not now
entitled to the gracious writ of injunction to compel

the city to undo what it has done. The purchase of

the island, the intention to connect it with the main

land and to close up the sluice way and the progress

of all those important and extensive improvements

were known to the complainants. They contented

themselves with a mere protest at some stage of the

proceedings. Two courses Vv^ere then open to them;

(1) to file a bill in equity to enjoin the work on the

ground that it would increase the nuisance already ex-

isting, and cause them irreparable damages; (2) to

wait until the work was done, and bring an action at

law for damages. They waited. Equity vv^ili not now
lend its aid to a party to compel an expensive work

to be undone which the party might, by planting a

bill in equity in reasonable season, have prevented.

* * * A mere protest under such circumstances

will not open the door of equity to parties who thus

delay in seeking its aid. * * * WHien these com-

plainants chose to content themselves with the sim-

ple protest, and then to stand by in silence and see

the extensive and valuable improvements progress,

they estopped themselves to any remedy by injunc-

tion."

In Hendricks v. So. Ry. Co., 30 So., 593, the Railway

Company had cleared off the right of way and constructed

its road on plaintiff's land without authority. It had been

repeatedly notified that it must not do so without paying,

which the company promised to do. He saw them build-

ing and permitted them to expend large sums of money.

The Company did not pay, and Ilendricks sued to eject.

The Court enjoined the suit. In referring to the testimony

of the above facts, the court said

:



"This testimony shows that defendant waived his

constitutional right to be compensated for the ease-

ment before the land was taken and gave credit to

the Company therefor. It also leads to the conclusion

that he acquiesced in the building of the road, and
thereby estopped himself to retake the land, or re-

cover by ejectment, after the company had, in re-

liance on such asquiescence, incurred the expense of

building the road."

In Midland Ry. Co. v. Smith, (Ind.) 15 N. E. 256, Smith

sought to enjoin the Company, alleging that it had un-

lawfully entered and was wrongfully constructing its road

on his land without first tendering compensation. The

company ansv/ered, setting up facts showing that it had

entered and constructed its road with Smith's consent and

knowledge. In denying the injunction the Court said:

"As has been seen, injunctive relief will only be

granted when application therefor, is seasonably

made. A land owner who 'stands by' and acquiesces

until a railroad comjjany has expended its money, and
constructed its tracks across his land, so that the track

at that point becomes a part of its line, will not there-

after be entitled to invoke the aid of a court of equity

in arresting an enterprise in which the public, as well

as the railroad company, has an interest. Upon con-

sideration of public policy, as well as upon recognized

principles of justice, courts of equity will refuse to

interfere after a railroad corporation has entered up-

on land with the consent or by the license of the own-
er, and has expended money in the construction of its

road upon the strength of such license or consent; or

where the land owner has acquiesced in the use of his

land by the railroad company until the public interest

or convenience become involved."
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The following authorities are also in point:

Northern Pac. Ry. Co. v. Smith, 171 U. S. 260;

43 L. Ed. 157.

Roberts v. Northern Pac. Ry. Co., 158 U. S. 1;

39 L. Ed. 873.

Miocene Ditch Co. v. Jacobson (C. C. A. 9th Cir.)

146 Fed. 680.

On the ground of laches alone, therefore, the decision of

the Circuit Court should be sustained.

III.

PUBLIC OFFICERS CAN NOT BIND THE GOVERN-

MENT BEYOND THE TERMS OF THE STATUTE
UNDER WHICH THEY ACT.

That public agents and officers can not bind the Gov-

ernment by acts outside of and in violation of their author-

ity, and beyond the statutes under which they act, is fun-

damental. It has been so frequently declared by the

courts that we shall cite but a few of the leading cases. Mr.

Justice Field, speaking for the court in Moffat v. United

States, 112 U. S. 24, 28 L. Ed. 623, said:

"The position that, as the frauds charged were

committed by officers of the United States, the court

erred in not holding their acts to be binding, and in

not giving to the patents the force of valid convey-

ances, is certainly a novel one. The Government does

not guarantee the integrity of its officers nor the valid-

ity of their acts. It prescribes rules for them, re-

quires an oath for the faithful discharge of their duties,

and exacts from them a bond with stringent condi-

tions. It also provides penalties for their mis-conduct

or fraud, but there its responsibility ends They are

but the sen^ants of the law and, if they depart from
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its requirements, the government is not bound. There

would be a wild license to crime if their acts, in disre-

gard of the law, were to be upheld to protect third

parties as though performed in compliance with it."

Chief Justice Fuller, speaking for the court in Kirwin

V. MuiTDhy, 189 U. S. 35, 47 L. Ed. 698, said:

"The administration of the public lands is vested

in the Land Department, and its power in that regard

can not be divested by the fraudulant action of a sub-

ordinate officer, outside of his authority, and in vio-

lation of the statute."

Citing in support thereof the following cases

:

Whiteside v. United States, 93 U. S. 247, 23 L.

Ed. 882.

Moffat V. United States, supra.

Hume V. United States, 132 U. S. 406, 414, 33 L.

Ed. 393, 396.

In the case of Niles v. Cedar Point Club, 175 U. S. 300,

44 L. Ed. 171, the court had before it a case where it was

claimed that the patent to certain fractional lots along a

marsh or water front carried with it title to land between

the meander line and the water line, and referring to the

contention that error had been committed by the surveyor

and that because of that fact the title of the patentee ex-

tended beyond the meander line, the court said

:

"It may be that Surveyor Rice erred in not extend-

ing his surveys into the marsh, but his error does not

enlarge the title conveyed by the patents to the sur-

veyed fractional sections."

The act of February 25, 1867, after describing generally

the character of the road to be constructed and the termini

thereof, adds

:



46

"And provided further, that the grant hereby made
shall not embrace any mineral lands of the United

States."

Under this' act the officers of the Government were

powerless to include in the patent "mineral lands of the

United States" and if such lands had been included the

Government, under the authorities cited, would not have

been bound. This question, however, will be considered

further under the next title.

IV.

MINERAL LANDS EXCEPTED FROM THE GRANT
AND EXCLUDED BY THE PATENT.

That mineral lands were excluded from the grant by the

Act of February 25, 1867, cannot be denied. The Act ex-

pressly so provides and such was the uniform custom of

Congress in land grants, whether in aid of railroads, wag-

on roads, or other purposes. This grant was made at the

time when a large portion of the population in the western

states was engaged in mining and in exploring for mineral

on the public domain. From the legislation of that time,

dealing with the public lands and mining locations, it is

apparent that Congress leaned towards the miner and en-

couraged in every way the exploration of the public lands

for mineral.

The grant in question is in many respects different from

a railroad grant. The purpose of this grant was to pro-

vide for a wagon road into the interior of Oregon so as to

connect certain mining camps with established military

posts. It is clear that no wagon road existed through the

territory referred to in the Act, hence, at the time of the

grant there had been no opportunity for exploring for
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mineral the land embraced in the grant. The size of the

grant does not appear from the record in this case, but this

same grant has been before the courts in other cases, par-

ticularly in United States v. Dallas Military Road Com-

pany, 140 U. S. 599, 35 L. Ed. 560, and it appears from

the decision in that case that this grant was 357 miles in

length and contains in the aggregate 685,440 acres. Con-

gress fixed no time ivithin ivhich the mineral character of

the land shoidd he determined. It apparently intended to

leave the period open for future legislation, or at least un-

til such period as to afford the public and the Government

abundant opportunity to determine the character of the

land. All minerals are reserved by the Act, and, as stated

above, no limit is placed on the time when the mineral char-

acter of the land must be determined.

The circumstances surrounding the grant, the fact that

this was to be the first highway into an inaccessible terri-

tory through which some mineral camps were already

scattered, forces the conclusion that Congress did not in-

tend to invest any public officer with the arbitrary and

important power of nullifying the reservation of all min-

erals by the issuing of a patent, either with or without the

pretense of an examination as to whether the land was

mineral or non-mineral. The fact that a person cannot

tell from traveling along a road or from a bird's eye view

of the country whether the land is mineral or non-mineral

should be sufficient reason to justify the conclusion that

Congress did not invest any public officer with the absolute

power and discretion to determine at his own will and in

his own manner when and where the ground was mineral,

and to issue patent to complainant or its predecessors in

interest, in the name of the Government, for all the land

within the grant regardless of its mineral character.
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There is another reason why the construction which we

here contend for should be upheld, and that is the notorious

fact that no road was built and the mining public could not,

therefore, tell whether they were locating claims within

the grant or without the grant. Reference to this matter

is found in the testimony, but it should be sufficient to sim-

ply call attention to the decision of the United States Su-

preme Court in the case referred to (United States v.

Dalles Military Road Company, 140 U. S. 599, 35 L. Ed.

660). The suit was one brought by the United States for

a forfeiture of the grant, and Mr. Justice Blatchford says

in the opinion, in reference to the contention of the Gov-

ernment :

"The bill further alleges, that the Company had not

constructed at any time a road upon any line of route

located or surveyed anywhere within the limits of the

grant of land provided for in said Act of Congress,

or at all ; that the said governor knew this, and had

not made any examination of any road constructed or

owned by the Company; that said certificate was pro-

cured by the Company, through such false repre-

sentations, in order to enable it fraudulently to obtain

possession of the lands lymg within the limits of the

grant provided for in said Act of Congress; that the

acceptance of said pretended road by said governor

was a fraud upon the United States; that the road

never was buil:, graded, bridged, cleared or con-

structed, either in v.hole or in rart, so as to be a pub-

lic highway, or so as to permit the transportation of

any property, troops or mails of the United States

over the same, and v/as not and never has been main-

tained as a public highway by any of the defendants

or any person or uersons claiming any interest in the

lands embraced within the limits provided for by said

Act of Cong-res^.: that neithe.- the said lands nor the

proceeds thereof had ever been exclusively or at all

applied to the construction of the road or any part
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thereof, or of any bridges thereon, or to the establish-

ment of ferries on any streams along the line of the

road; and that the lands granted by said Act of Con-
gress had not been disposed of by the State of Oregon
for the purposes expressed in said Act."

It would seem, therefore, that the grant to complainant

and its predecessors in interest did not materially hasten

the exploration and development of the interior of Oregon,

or the land along the route generally described in the

grant, and as stated above, it was impossible for anj^one

to know whether he was within the grant or without the

grant for there were no monuments to show the limit of

the grant, and no road to mark the center thereof, as we

have in the case of railroad grants. From the railroad a

person exploring the public domain can determine his bear-

ing and determine with some degree of accuracy whether

or not he is on forbidden ground.

That the land on which the dam and reservoir are situated

is mineral is conclusively established by the record. It is

useless for appellant to urge in this court that there is any

doubt concerning it. It was established by their own testi-

mony and by the correspondence which had passed between

the officers and agents of the complainant company. These

letters have been quoted from and referred to in another

part of this brief. We refer particularly to the letter from

Balfour, Guthrie & Company, general agents for com-

plainant at Portland, to complainant's local agent, Mr.

Clagett, at Vale, Oregon, dated November 26, 1907, (record

p. 383). This letter shows that the general agents were

thoroughly convinced of the mineral character of the land,

and that they were expecting the defendant and its pre-

decessors to proceed with a large mining undertaking in-

stead of an irrigation project. This also appears in the

letter from the general agents to complainant, dated Jan-
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uary 6, 1908, (record pp. 371-373). In that letter in re-

ferring to some plan whereby they could checkmate de-

fendant and force it to abandon the undertaking, they

say:

"We believe one section, or part of one at least, is

mineralized, and if the syndicate plans to condemn the

tract as a reservoir site some evidence must be ob-

tained when convenient of its exact position with re-

spect to the lands under option there to the syndicate

at a price which suggests the sale is on a basis of

mineral value, principally."

In a letter between the same parties, dated April 4, 1908,

(record pp. 358-361), it is said:

"Your lands in the gorge are probably of mJneral

character to some extent. Any condemnation pro-

ceedings would no doubt be met by you with a claim

for compensation on that basis,"

shov/ing clearly that complainant was considering that the

land was more valuable for mineral or mining purposes

than for any other purpose. In another letter between the

same parties, dated April 20, 1908, (record pp. 355-357),

they said

:

"The backed up water would not reach section 27,

which you own, but is involved in the adverse claim

of Mr. Leonard Cole. We would assume, besides, the

water would not back up to the placer claim. In that

event perhaps these claims would be worked for their

mineral value."

In a letter between the sam.e parties, dated ]\Iay 26, 1908,

(record pp. 340-342), it is said:

"As to Mr. Cole himself, we are now confronted

with the fact that the Boswell and Insenhofer claims

were filed upon prior to the issue of the patent to
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yourselves. If mining claims by proper filing, and a

continuation from year to year of a certain amount of

work, let it be even moderate so long as it is within

the statute can hold public lands until the locators or

filers choose to apply for a patent, then it would seem
that there is occasion to examine carefully into Mr.
Cole's title, and if it is good that would end the ques-

tion of his right."

In a letter from Mr. Clagett, agent of complainant at

Vale, to the general agents of complainant at Portland,

dated April 25, 1908, (record p. 332), it is said:

"We understand this land along Willow Creek has

been mined off and on ever since 1862."

In a letter between the same parties, dated February 5,

1908, (record p. 327), reference is made to the fact that

Mr. Cole has control of a considerable portion of the creek

bottom and the water rights of Willow Creek in connection

with his placer undertaking. In a letter between the same

parties, dated April 1, 1908, (record pp. 321-322), it is

said

:

"We might digress here to say that so far as we
have been able to ascertain the interest of Leonard
Cole, or rather the interest which he claims, involves

about seven miles of creek bed which has been mined
over more or less for the last thirty-five years, and also a

ditch some five miles in length having a water right."

In addition to the testimony above referred to numerous

witnesses, who had no interest whatever in the project or

in this controversy, testified that the land along Willow

Creek had been almost continuously mined smce about

1869. The record contains location notices dating as far

back as 1870 (defendant's Exhibit "V", record p. 936),



52

and numerous locations in later years, particularly in 1894

and 1895 (record pp. 938-1005 inclusive).

John E. Johnson, a witness for appellant, admitted on

cross-examination that mining was carried on near the

dam site, and that water was conducted in ditches near the

dam for mining and that such water had been used for

mining purposes within 600 feet of the dam (record p.

183). The witness Moudy testified that placer mining to

his knowledge, had been carried on along the creek in sec-

tions 27, 28 and 21, since 1882, and that Mr. Insenhofer

and Leonard Ck)le had been mining there since 1894 or

1895, (record pp. 506-7).

Many of the witnesses testified that Insenhofer and

Leonard Cole had been mining on the land embraced in

the reservoir site for more than ten years before this suit

was brought (see testimony of Derrick, record p. 555-7;

Anders, p. 585-6; Kelly, p. 610; Lockett p. 669-700; Cole,

p. 766).

Leonard Cole testified that in 1895 he spent $4,400.00 in

work and equipment on these claims (record p. 770). He
testifies that mining was done throughout the canyon in

sections 27, 28, 21, 17 and 20, and that such property was

always considered mining property by mining m.en, and

experted by mining engineers, and that such reports

showed that the ground contained gold in paying quan-

tities. He testifies that during two years it was leased to

some Chinamen, and that they paid him $450.00 a year, or

$900.00 for the two years' royalty under the lease. (Record

p. 811).

The ground had no value whatever for agricultural pur-

poses. It is alleged in the bill that it was in a canvon, and

that the valley containing the agricultural lands com-

mences several miles below the dam site.
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The contention of appellant that the patent is conclusive,

is illogical, incongruous, and not sustained by a single au-

thority. To say that it is conclusive is to say that it means

the exact opposite of what it purports to say. It shows on

its face that it was issued under the Act of February 25,

1867, which especially provided that the grant made should

not embrace mineral lands of the United States. The

patent itself (record p. 1037-1338) shows that only one

thing was adjudicated by the Department, and that is that

the lands therein described "lie within the primary limits

of said road opposite the constructed line thereof." And

the plain inference from the patent is that no investigation

whatever had been made, but that the lands included in

the patent were those and all of those which "have been

listed by the duly authorized land agent of said company,

as shown by its original lists, approved by the local officers

and nov/ on file in the General Land Office." After de-

scribing the lands, and in the usual granting clause of a

United States patent, the President inserted "yet exclud-

ing and excepting all mineral lands, should any such be

found in the tracts aforesaid."

The exception included in the patent shows that the De-

partment had not determined that the lands described in

the patent, were non-mineral in character. If they were,

then the exception would be surplusage, and in construing

the patent it should be so construed, if possible, that there

will be no idle statements. As stated by the Circuit Court,

the patent when read in connection with the Act, "mani-

fests an unmistakable intention on the part of the Goveim-

ment not to convey mineral lands, aiul repels any inference

that the Department adjudicated or intended to adjudicate

that no part of the land described in the patent tvas min-

eral." (Our italics).
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The grant in this case is subject to the usual construction

in case of Governmental grants, and it must be strictly

construed in favor of the Government and against the

grantee. Nothing passes by the grant but that which is

necessary and expressly embraced in its terms. The rule

to be applied in construing such grants was stated by the

Supreme Court of the United States, in Shively v. Bowlby,

152 U. S. 1, 38 L. Ed. 331, where it said:

"It was argued for the defendants in error that the

question presented was a mere question of construc-

tion of a grant bounded by tide water, and would
have been the same as it is if the grantor had been a

private person. But this is not so. The rule of con-

struction in the case of such a grant from the sover-

eign is quite different from that which governs

private grants. The familiar rule and its chief founda-

tion were felicitiously expressed by Sir William Scott:

'All grants of the crown are to be strictly construed

against the grantee, contrary to the usual policy of

the law in the consideration of grants; and upon this

just ground, that the prerogatives and rights and the

emoluments of the crown being conferred upon it for

great purposes, and for the public use, it shall not be

intended that such prerogatives, rights, and emolu-

ments are diminished by any grant, beyond what such

grant by necessary and unavoidable construction shall

take away. * * *' Many judgments of this court

are to the same effect," (citing) :

Chas. River Bridge v. Warren Bridge, 11 Pet.

420, 544-548, p. L. Ed. 773, 822-824;

Martin v. Waddell, 16 Pet. 367, 411, 10 L. Ed.

997, 1013;

Cent. Transportation Co. v. Pullman's Palace

Car Co., 139 U. S. 24, 49; 35 L. Ed. 55, 64.

Applying the rule as thus stated, and bearing in mind
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the intention of Congress as expressed in the Act of Feb-

ruary 25, 1867, and the intention of the Executive Depart-

ment, as expressed in the exception included in the patent,

we see no reason for any extended discussion or elaborate

argument to show that the Government could not have in-

tended to do what it expressly says it did not intend. There

is every reason for believing that the officers of the Gov-

ernment intended to carry out the law as enacted by Con-

gress, viz. : that mineral lands should be reserved to the

United States; and there is no reason for presuming that,

notwithstanding their expressed intention to the contrary,

they intended to violate the Act and give to the patentee

what it was not entitled to, and what it had been the uni-

form policy of the Government for fifty years or more to

not give away, except upon a full compliance with the min-

eral land laws. Courts have repeatedly referred to the

fact that from its inception it has been the policy of the

United States to retain the mineral lands for mining pur-

poses, and not to allow title to them to pass to pre-emptors,

hom.esteaders, timber applicants, grantees under railroads

or wagon road grants, or in any other manner but in pur-

suance of the provisions of the mineral land laws.

Legislation is required to bridge over the gap between

the law under which the patent was issued and the con-

clusion contended for by appellant. The relief for which

it asks should be sought from the Legislative Branch of the

Government, and not from the Judiciary. The courts can-

not construe where there is nothing to construe. Congress

fixed no time in the Act of 1867 within which mineral

should be discovered within the grant in order to reserve

the land to the United States, and there can be no auth-

ority for the Judiciary Department doing what Congress

apparently left for future legislation ; whether the period
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to be allowed for such discovery should be one year, or ten,

twenty, or fifty years, was for Congress to determine, and

not the courts, and the issuance of patents for the land by

the Executive Department could not enlarge the title con-

veyed by the grant. Counsel for appellant contends that the

Act of 1867 was a grant in presejiti, and that the issuance

of the patent was simply a muniment of title to be recorded

in the title registry offices of the State. If such be the case,

the patent itself is of no importance in this controversy,

and the Act itself admittedly reserved all mineral lands to

the Government.

The law on the question now under consideration has

been elaborately argued and exhaustively briefed in other

cases now pending in this Court involving the grants and

the patents issued thereunder to the Southern Pacific Rail-

road, and it would seem unnecessary to burden the Court

with another analysis of all the cases bearing on the

subject.

We beg to suggest, however, that it is not appellee but

appellant in this case that is impeaching the patent, and

attacking it collaterally. Appellee insists that the patent

means exactly what it says, and it would seem that the

Court is not called upon to impeach it but to construe it,

and there can be but one construction, if the rules of con-

struction applicable in such cases be not entirely ignored.

The contention of appellee is sustained by the following

authorities among others.

Barden v. Northern Pac. Ry. Co., 154 U. S. 288,

38 L., Ed. 992.

Van Ness v. Rooney, (Cal.), 116 Pac. 392.

And cases cited under Points and Authorities in

support of this proposition.
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V.

A PATENT CONVEYS NO TITLE TO LANDS KNOWN
TO BE MINERAL AT THE TIME OF THE

ISSUANCE OF THE PATENT.

The record in this case conclusively shows that the land,

the title to which is in dispute here, has been known to be

mineral since about 1862, in any event since 1869. It is not

necessary to again set out the testimony bearing on that

question ; it is overwhelming and conclusive and appears in

the letters between complainant and its agents, as well as

in the testimony of defendant's witnesses. The numerous

location notices found in the record showing that the entire

creek for many miles was located at different times, and

the evidence showing large expenditures in the construc-

tion of ditches, cannot be overcome by any argument of

counsel that the evidence does not show that any large

amount of gold was taken out of the ground. The evidence

does show that the defendant purchased the ground from

the mineral claimants for the consideration of $20,000.00,

which is in itself strong evidence of the value of the ground

for mining purposes. It admittedly had no value whatever

for agricultural purposes.

The authorities cited by appellant, and all the authorities

discussing the question, sustain the rule : That only a min-

eral patent conveys the title of the United States to land

known to be mineral at the time the patent was issued.

Barden v. Northern Pac, R. R. Co., supra.

Van Ness v. Rooney, supra.

Reynolds v. Iron Silver Min. Co., 116 U. S. 687,

29 L. Ed. 774.

Davis V. Weibbold, 139 U. S. 504, 35 L. Ed. 238.

Loney v. Scott (Or.), 112 Pac. 173.
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And cases cited in support of this proposition

under Points and Authorities.

It is contended by appellant that the mineral locations

under which appellee and its predecessors in interest claim,

do not show that the entire dam site was included in such

locations. This, however, is of no moment. Complainant's

Exhibit No. 1 (record p. 1027) shows that the Government

survey corners along Willow Creek are all missing, and

that it was practically impossible to determine the exact

description according to the Government survey of the

locations along the creek. The description contained in

some of the location notices when compared with the map

shows that they are clearly vv^rong: they do not describe the

ground actually staked and located. They apparently cover

ground on top of the hill, some distance from the creek, and

leave part of the creek bed unlocated. This is particularly

true in section 28, which complainant does not own or even

claim. The courts, however, have so repeatedly h2ld that

the monuments on the r;Tound prevail over the calls and

descriptions in the notices that it is immaterial in this case

whether the notices describe every foot of ground along the

creek. The record shows further that defendant and its

precedessors in interest have been in exclusive possession

of all the ground along the craek throughout sections 21,

27 and 28 since about 1394. It further shows that the dam
is located upon the very ground which Vx^as being worked in

1894 and 1895, and has been held as m^ining ground ever

since.

C. W. Anders testified that the ground where the dam is

situated has been mined and held as mineral ground since

LS95 (record pp. 581-594). The witness, Kobert V/iod,

testified to the same effect (record pp. 600-604). These
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witnesses simply corroborate other witnesses. Leonard

Cole himself testified as follows

:

"Mining was done both on the upper end of the

claim, up and down the creek, and on both sides and

below the dam, and on both sides of the creek below

the dam, and right at the dam where the dam stands

now." (record p. 770.)

There is no conflict in the testimony that all the ground

occupied by appellee was actually in possession of those

claiming to own it under the mineral land laws of the

United States, and was being held by them by reason of

locations under such laws.

VI.

ADVERSE POSSESSION.

The record, as hereinbefore stated, shows that defendant

and its predecessors in interest have been in the open,

notorious and exclusive possession of the reservoir and

dam site and the lands on Willow Creek, extending for sev-

eral miles through the canyon, since about 1869. The im-

mediate predecessors in interest of defendant made most of

their locations in 1894. That this possession was open and

notorious and known to complainant, appears from the

letters between the agent of complainant at Vale and its

general agents at Portland, heretofore referred to and in

part quoted. This question is particularly testified to by

the following witnesses: Leonard Cole (Record, pp. 768-

811), Emory Cole (Record, pp. 695-696), John W. Insen-

hoffer (Record, p. 655), Robert Wood (Record, p. 607), C.

W. Anders (Record, p. 586), A. A. Derrick (Record, pp.

555-556), and James 0. Mondy (Record, p. 507).

An examination of the record leaves no doubt that the

possession was exclusive, that it was open and notorious,
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and that it was under a claim of title, the same being based

upon locations made under the mineral land laws of the

United States. Appellant has never had actual possession of

any of the lands affected by the reservoir.

The statute of limitations in the State of Oregx)n, ap-

plicable in such cases, is ten years.

Lord's Oregon Laws, Sec. 4.

The possession of defendant and its predecessors covers

a period of at least fourteen years, and in some cases con-

siderably longer.

While this is not an action to try title to real estate,

nevertheless the possession of defendant and its predeces-

sors in interest has been such that no authority can be

found for the issuance of an injunction restraming it from

further using or occupying the reservoir site. Whether it

would be sufficient in an action at law to meet the require-

ments of the statutes, is immaterial here. We may add,

however, that under the record in this case it would be

sufficient, but that is not the question. It is sufficient here

that there has been such possession and evidence of owner-

ship that the Court v/ould not be justified in issuing a

permanent injunction until the title has been determined

m an action at law. This was the theory oi the Circuit

Court, and we submit that it is correct.

The contention of appellant that the answer is tech-

nically insufficient is not entitled to consideration in this

Court. That question was not raised in the trial court and

no objection was made to the testimony, bearing on this

question, on the ground that the ansv/er was insufficient.

It cannot be raised for the first time on app::}al. Besides it

v/as not included in the assignment of errors. We deem it

unnecessary, therefore, to extend the discussion or do m)re
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than simply cite a few of the leading cases showing that

under the facts disclosed by the record and found by the

Circuit Court, the adverse possession which appellee and

its predecessors in interest had of this ground, bars ap-

pellant from securing a permanent injunction in this suit.

Buchanan Co. v. Atkinson (C. C. A.), 125 Fed.

692.

High on Injunction (4th Ed.), Sec. 651-2.

Whitehead v. Shattuck, 138 U. S. 146 ; 34 L. Ed.

893.

VII.

FLOOD WATERS AND RIPARIAN RIGHTS.

The Circuit Court found as a fact that:

"Complainant owns five or six odd numbered sec-

tions at sundry places along the stream below the

site of defendant's proposed dam, a small portion of

each of which is overflowed by the flood or storm

M^aters. The land so overflowed is not enclosed or

cultivated. The witnesses differ as to the total area

of such overflowed land. Complainant's witnesses

place it at from 300 to 400 acres in the aggregate,

while those of defendant say it will not exceed 40 or

50 acres. In any event, the area is not large, and the

quantity overflowed, take it altogether, is small. The
evidence is also conflicting as to whether the flood

waters are a benefit or a detriment to the land over-

flowed. Many witnesses, settlers m the valley, have

testified that in their judgment it is a decided detri-

ment. Others seem to be as positive that it is a bene-

fit, but, on the whole, I am of the opinion that it has

not been shown that the empounding of the flood or

storm waters by the defendant company will be of

such a substantial mjury to the complainant as will

justify a court of equity enjoining the beneficial use

thereof by the defendant."
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The conclusions of Judge Bean were based, as stated by

him in the opinion, upon a careful examination of all the

testimony.

His conclusions are clearly sustained by the record.

Counsel for appellant repeatedly state in their brief

that their witnesses are "disinterested" and that de-

fendant's witnesses are "interested." The fact is, how-

ever, that those of complainant's witnesses who were not

actually in its employ, like Mr. Clagett and John E. John-

son, the surveyor who made the surveys for it in conjunc-

tion with Mr. Clagett, belong to a small corterie of land

owners along the lower part of the creek, who had been

induced by complainant to form some organization for the

purpose of opposing the plans of defendant. They had

lands along the creek, and some of them had made appro-

priations for the irrigation of their lands and they appar-

ently believed that the irrigation development undertaken

by defendant might possibly interfere v/ith their water

supply, more particularly during the low water season.

They are the parties ivhom complainant's agents ivere to

encourage to form a district so as to defeat the plans of

defendant. Mr. Scott was mentioned in the letters be-

tv/een the general agents and the agent of complainant at

Vale, as one of the parties with whom Mr. Clagett was to

work to the end of checkmating defendant in its under-

taking.

We call attention to this matter solely because counsel

for complainant has deemed it necessary to repeatedly

dub their witnesses as "disinterested." when the facts are

that they were decidedly interested, and constituted com-

plainant's organization gotten together for the sole pur-

pose of defeating defendant's undertaking, in the hope,

probably based on some vague assurance, that complain-

ant would, if they were successful in destroying defendant,



6S

assist them in financing a project to bring the waters of

the creek to the lower part of the valley where the lands

of these witnesses are situated, instead of applying them

to the irrigation of lands in the upper part of the valley,

as defendant proposed.

There is much testimony in the record in regard to the

flood waters and the amount of complainant's land that

has been flooded and the effect thereof upon the land. All

the witnesses agree that the flooding of the land is not an

annual occurrence,—It happens only occasionally. During

the years 1908 and 1909 no floods occurred. The witnesses

further agree that when the floods do occur they usually

come in February and March at which time the ground is

frequently frozen so that the water runs off without soak-

ing into the ground. The flooding, of course, as all the

witnesses say, results only when the regular channel can-

not carry the entire volume. If the flooding were of any

benefit it would be a simple matter to put checks or dams

in the creek so that the benefits of the flooding could be

received at other times than simply during the extreme

high water. The fact that in the entire history of the

valley this has not been done, it seems to us, shows con-

clusively that this alleged benefit from the flood waters

is a fiction and not a fact. When this is considered in con-

nection with the testimony of the disinterested witnesses

who testified in this case, that many of the farmers had

built cb'ainacje ditches in order to keep the flood ivaters off

their lands, it removes all doubt as to the correctness of

the conclusion reached by Judge Bean that the flood

waters were of no substantial benefit to the lands.

At a nominal expense the waters of the creek could,

during ordinary low or high water, be diverted onto these

bottom lands. To avoid this expense the complainant

claims a vested right to waste all the water which can be



64

confined within the banks of the creek, in order that a

little flood water may in years of exceptional high water

be carried over on to the lower lands in the valley.

The contention that the flood water sinks into the

ground and drains back into the creek later in the season

when it may be of some value, loses its force when we con-

sider the fact that all the water that is stored in the reser-

voir of defendant, will be used for the irrigation of some

tv/enty thousand acres of land along the creek during the

spring and summer season, and that such water will be

applied upon the land much later than the flood waters to

which complainant refers, and it too will soak into the

land and perculate and seep back into the creek, and to a

much greater extent than the flood waters which occur

only occasionally during the winter months. Complainant,

therefore, will not be damaged on that score.

We now desire to call the attention of the Court to some

of the testimony on the effect of the flood waters and the

amount of complainant's land that is actually subject to

overflow^ excluding therefrom the creek channel and the

high points and knolls situated between the creek and the

draws through which water runs during exceptional high

water.

We call attention also to the fact that the correspond-

ence in the record between comDlainant and its agents

(Record, pp. 366-376), shows that the only means for se-

curing adequate irrigation facilities in the valley is by the

storage of the flood waters. That was the plan which

complainant wanted its agents to promote among the set-

tlers in their organization to oppose defendant's under-

taking. !t should be noted also that until the time this suit

was brought not a word had been said to defendant or its

vredecessors, or in the letters betiveen complainant and its
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agents, in regard to any damage being sustained because

the flood icaters would be stored and conserved instead of

being allowed to go to waste.

James 0. Moudy, a representative and substantial citi-

zen of that community, who has lived on Willow Creek

since 1882, testified as follows: (Record, 499-500).

Q. Now, in reference to those sections of land that you

have answered that you are familiar with, I will ask you

what the character of growth is along the creek border

and margin—what grows on the sections?

A. There is different growths, there is parts of it as

sage brush, rye grass and grease wood, and some parts of

rye grass meadow.

Q. What effect do you know as to salt grass—do you

know the character of soil that produces salt grass?

A. I do.

Q. What kind of soil is that?

A. "It is considered alkali.

Q. Where you find salt grass growing on a tract of

land is that subject to an annual inundation and overflow?

A. No, sir.

Q. Could land be alkali so as to produce the salt grass

if it were subject to annual inundation and overflow?

A. I think not.

A. A. Derrick, is another person whose judgment is en-

titled to great weight, as shown by the conservative char-

acter of his testimony. He has lived in Willow Creek valley

since about 1882; he testified as follows. (Rec. 546-7).

Q. Does it come down practically annually, or is it just

occasionally or spasmodically?

A. It is just occasionally.
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Q. Can it be counted on by the farmers in the valley

by which they can calculate on for the production of crops ?

A. No, sir.

The witness, M. D. Kelly, who has lived in Willow Creek

valley since 1887, testified that the extreme high water or

overflow of Willow Creek did not occur except once in four

or five yeai'S, or three or four years, and that the farmers

could not count upon the overflow to produce agricultural

crops every year. (Rec. pp. 623, 624).

Practically all the witnesses for appellant and appellee

testified that 1908 and 1909 were years when no overflow

occurred, and that there was no flood water during those

years sufficient to produce crops, and this fact is con-

ceded by appellant in its brief at page 61.

The witness, Emory Cole, who assisted the Government

in obtaining data as to the amount of the annual discharge

of Willow Creek, testified that for the year 1904 the dis-

charge was 112,900 acre feet, and that the entire dis-

charge for the year 1905 was 18,450 acre feet! The Gov-

ernment records show an extreme variation in amount of

the flow of the creek, and this conclusively shows that the

witnesses, who testiiied that Willow Creek does not an-

nually overflow, were correct. (Rec. pp. 733, 747).

Even the agent of appellant, Thomas W. Clagett, testi-

fied at page 253, that during all the time that he had his

residence in Vale, he had not seen the creek overflow. An
examination of his testimony will show that his evidence

as to the flood waters of Willow Creek is based largely, if

not entirely, upon hearsay.

Many of the witnesses testified as to the character of

the soil, and the nature of the vegetation grovsn'ng thereon,

on lands oM^ned by appellant in the valley. The witness, C.
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M. Foster, in testifying as to section 23, T. 17 south 44 E,

said:

Q. Well, what indications are there of overflow on

that section?

A. No indication at all that I could see. It may be over-

flowed, but the surface did not show it. As I say, there is

salt grass and that would not indicate overflow. If it had

been you would not find that salt grass.

Q. Are you familiar with salt grass in this country?

A. I am.

Q. Is that a grass that will grow where the land is

wet or overflown?

A. It would not grow where it was overflown; tempor-

ary submergence will not kill it, but frequent submergence

will. If it was annually overflowed it will kill it. It does

not want floods.

Q. Is that any indication of alkali?

A. Yes, sir. It never grows only in alkali soil, salt

grass doesn't, never. (Foster's testimony, Rec, pp. 472-

473).

The testimony of several of the witnesses shows that

the portions of the land claimed by appellant to be annual-

ly overflowed by Willow Creek grows only salt grass,

greasewood or rye grass, and that such growths indicate

an alkali soil not subject to overflow. Nearly all the wit-

nesses who testified on this point, stated that the annual

or frequent overflow would wash the alkali out of the soil

and destroy the salt grass. The presence of the salt grass,

greasewood and rye grass, at least in quantities, shows

that the creek does not regularly or frequently overflow.

The evidence of witnesses who are familiar with con-

ditions in Willow Creek Valley is to the effect that the

annual run-off usually occurs early in the year when the
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ground is frozen, thereby failing to sink in and saturate

the ground. The evidence of these witnesses also shows

that as a usual rule many or most of the people in the valley

consider that the overflow is, in fact, detrimental to lands

overflown, because of the deposits of foreign material,

gravel and sediment. We quote some of the testimony in-

troduced on the trial to show that this contention is

correct.

Appellant's witness, Norwood, testified that in general

throughout the valley the water would come in a rush for

four or five days over the land and run off again, except

in a few low places. The witness further testified that such

overflow might occur at any time from January to March.

(Rec. pp. 76 and 92).

Witness Johnson, on whose testimony appellant relies,

stated that he could not tell what land would be annually

overflowed. (Rec. pp. 170).

Nearly all of appellee's witnesses testified that the

freshets or overflows occur during the winter months

when the ground is frozen, without being of any benefit to

the soil.

We quote from the testimony of the witness Derrick:

Q. Have you ever seen the water in the creek so high

that it would overflow the land or any of the lands in the

valley ?

A. Yes, sir.

Q. The season of the year when that comes, whenever

it does come, is what?

A. It is in the early spring, the first of March or last

of February generally; it varies in time.

Q. Previous to that time through the wmter has there

been rain or snow also upon the land?
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A. It generally freezes up about the first of December

and we generally have cold weather until along in Feb-

ruary, freezing weather.

Q. At the time this flood or overflow water does occur,

whenever it occurs, is the ground frozen or thawed out?

A. It is generally frozen.

Q. What effect then does the overflow water have on

the soil as to whether it sinks in or runs off the soil be-

cause of its frozen character?

A. It will run off. (Derrick's testimony, Rec. p. 552).

The witnesses Kelly, (Rec. pp. 629, 630), and Moudy,

(Rec. pp. 504, 505), and E. Cole (Rec. p. 742), also testi-

fied that the flow occurs when the ground is frozen.

Many of the witnesses also testified that the overflow

instead of being a benefit is in fact a positive detriment

to the lands lying in the valley. The witnesses Moudy (Rec.

pp. 495, 497), Derrick (Rec. p. 553), Kelly (Rec. pp. 629,

630), and Lockett (Rec. pp. 672, 674), stated positively

that such overflows were detrimental and so considered

by many of the farmers in Willow Creek valley, and that

it was necessary to protect their lands from such over-

flows and that if the flood tvaters ivere kept off, the lands

ivere more productive. We quote from the testimony of

the witness Derrick: (Rec. pp. 552-3).

Q. Now, what can you say as to whether or not the

overflow of water is a benefit to the lands of Willow

C^Tek, including these very sections that I have called your

attention to?

A. "\Jost of the people consider it a detriment to it.

^ ^ ^ ^ i^

Q. You may state your opinion as to whether or not it

is an advantage or detriment to the land.
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A. I know that it is a detriment to my land.

Q. Do you know of other lands that it is a detriment

to?

A. I know of different people that have made draining

ditches to try to keep the flood water off the land.

Q. How many years has that course been pursued to

your knowledge?

A, Ever since I have been in the country.

The witness, M. D. Kelly, testified that he was com-

pelled to dig a drain ditch to jjvotect his lands from such

overflow on some land leased from appellant, and that he

obtained permission from the appellant company through

their agent, Thomas Claggett, to construct such a ditch.

We quote from his testimony:

Q. What was said to him as to your purpose in want-

ing the ditch?

A. I told him it was a damage to the land to have that

water flooding over it, that it didn't raise anything only a

little fox tail, and that it was worthless, and he gave me
permission to build this ditch through parts of his land to

drain part of his land and part of mine. (M. D. Kelly's

testimony, Rec. pp. 618, 620).

This witness further testified that during the dry year,

1908, he raised the best crop that he had ever obtained.

The testimony is somewhat conflicting as to the amount

of land owned by appellant, that is overflowed by Willow

Creek. An examination and surv'ey of such lands was made
by both appellant and appellee, but the testimony of ap-

pellant's witnesses J. E. Johnson and T. W. Claggett,

shoM'S that these witnesses included the creek bed and

channel of Willoiv Creek in their estimate, and that they

did not take into consideration the knolls and other high
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places which could not possibly be overflowed. The esti-

mate of these two witnesses was that approximately 300

acres of land is subject to overflow, but even their testi-

mony shows that much of this land was covered with sage

hmish, grease wood and rye grass, which cannot grow

where the land is submerged for any length of time.

C. M. Foster, an old and experienced surveyor who has

known iihe valley for 35 years or more, also made a survey

of the land owned by appellant subject to overflow, and in

his estimate he deducted the area of all knolls and high

places not subject to overflow, as well as the creek bed and

channel. His estimate as to the amount of land overflowed

m Section 5, Township 16 South, Range 43 East, West

Meridian, Vvas 15 acres, but even this was covered with

sage brush and grease wood.

As to Section 23 of the same township and range, he

stated that m^uch of the land overflowed was covered with

grease wood and rye grass, estimating the amount of land

overflowed to be 15 acres. The witness Claggett testified

that approximately 45 acres was overflowed in this

section.

As to Section 25 in the same township and range, Foster

testified that there were no indications that any of that

section had ever been overflovv^ed, and that the vegetation

consisted principally of sage brush, grease wood and rye

grass. He further stated that the banks of the creek were

high and that at that time the water was not within eleven

or twelve feet of the top of the banks.

As to Section 5, Twp. 17 S., R. 44 E., the witness Foster

stated that there were no indications of overflow in that

section ; that the land was dry and grew only sage brush.

He stated that at the time he made the exammation of that

section in February, 1909, the flow of the stream was
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rapid, that the creek had high banks and that the vegeta-

tation along the banks of the stream did not differ mater-

ially from that at some distance from the creek.

As to Section 23, Twp. 17 S., R. 44 E., Foster stated

that the land is lower and the channel of the creek shal-

lower, and that most of the subdivisions of the section

through which the creek flows was covered with salt grass,

but that he saw no indications that the ground had been

overflowed. He states

:

"It (salt grass) would not grow where it was over-

flowed. Temporary submergence will not kill it, but

frequent submergence will. If it was annually over-

flowed it will kill it. It does not want floods."

This same witness further testified that from his ex-

amination a total of approximately 50 acres of appellant's

lands would be overflov/ed. (Rec. pp. 443, 489).

In this estimate he is corroborated by A. A. Derrick,

(Rec. 547-550), and M. D. Kelly (Rec. 621-624).

On cross-examination appellant's witness. T. W. Clag-

gett, admitted that his estimates as to the amount of land

overflowed were based upon statements from others.

Appellant relied entirely upon the testimony of its

agent, Thomas W. Claggett, to establish the value of the

lands subject to overflow and in the reservoir site. The

record shows that Claggett had not been in the valley for

any great length of time, and the value which he gave

could not be as accurate as that of Foster, Record p. 446-

7), Moudy (Rec. pp. 510-511), Derrick (Record pp. 551, 558,

559), Kelly (Rec. 625-6), and Emory Cole (Record pp. 705-

8). These witness were all, except Foster, landowners in

the valley who owned lands along the creek in the upper

part of the valley and they had lived there for years. Mr.



73

Foster had known the valley for thirty-five years or more.

This testimony simply shows that the bottom lands,

whether subject to overflow or not, have a higher value

than the bench lands further back, because they can be

more readily irrigated from the creek. It is less expensive

to construct ditches for their irrigation, and the soil being

different and being on substantially a level with the banks

of the creek, they would subirrigate from the creek and

produce small crops with little or no surface irrigation,

when this would be impossible on the bench lands further

back from the creek. The difference in the value was not

due to the fact that they were occasionally, during the

high water years, overflowed during the winter or early

spring months, for the same witnesses testified that the

flooding was in their opinion, a detriment to the lands in-

stead of an advantage. Counsel for appellant are not cor-

rect when they assume from the testimony that the differ-

ence in the value between the bench lands and the bottom

lands was due to the fact that in some years, the bottom

lands would be overflowed.

The evidence shov/s further that the wild hay crops

which were sometimes cut on these bottom lands were of

little value when compared with alfalfa and other crops

that could be raised on irrigated lands. (Record pp. 618-

620, 672-3, 702, 777).

The lav/s of Oregon make beneficial use the measure

and the limit of the righc in case of riparian appropria-

tors as well as in the case of non-riparian appropriators.

Subdivision 2 of Section 6595 of Lx^rd's Oregon Laws, pro-

vides that

:

"Actual ap"olication of water to beneficial use prior

to the passage of this act by or under authority of any
riparian proprietor, or by or under authority of his
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or its predecessors in interest, shall be deemed to

create in such riparian proprietor a vested right to

the extent of the actual application to beneficial use;

provided, such use has not been abandoned for a con-

tinuous period of two years.

In none of the arid states does the doctrine of riparian

rights obtain to the extent that it did under the common

law. The correct rule, we think, was announced by the

Supreme Court of Idaho in the case of Hutchinson vs.

Watson Ditch Co., 16 Idaho, 484, 101 Pac. 1059. It was

there said:

"A riparian owner still retains such right to have

the waters flow in the natural stream through or by
his premises, which he may protect in the courts

against persons interfering with the natural flow or

who attempt to divert or cut off the same wrongfully

and arbitrarily and doing so without any right of lo-

cation, appropriation, diversion or use, and who do

not rest their right to do so upon any right of use or

appropriation. In other words, a stranger to the use

and right of use of such M^aters for the time being,

cannot interfere, and if he does, the riparian owner
has his remedy to restrain and enjoin such interfer-

ence. The riparian owner's right to use the water for

domestic and culinary purposes and watering his

stock, and to have the water flow by or through his

premises, is such a right as the law recognizes as in-

ferior to a right by appropriation, but superior to any
right of a stranger, intermeddler or interloper."

In other words, beneficial use is the measure and the

limit of the right, and the ancient right of the riparian

owner to have the water flow past his premises, but with-

out being applied to a beneficial use, must yield to the

right of one who has made a location under the lav/ and

desires to divert the water for the purpose of applying
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the same to a beneficial use in the upbuilding of the State

and the development of its resources.

That such is the law in Oregon we think appears from

the recent decision of the Supreme Court of that State in

McCoy V. Huntley, 119 Pac. 481, where the Court says:

"The time when water may be used recklessly or

carelessly has passed m this State. With increasing

settlement water has become too scarce and too pre-

cious to justify any but an economical use of it. An
appropriator has only the right to use so much as his

needs require and at the time his needs require. And
if these are satisfied by use of the whole flow every

other day or every alternate week, he ought not to be

heard to complain."

We shall ask the indulgence of the Court while we con-

sider this question at some length.

If complainant has such riparian rights as is claimed

by its counsel, then it has an absolute monopoly on the

most important natural resource of the entire Willow

Creek Valley, and the land in that valley must forever re-

main in its unproductive, natural sage brush condition,

except as complainant voluntarily permits the public to

apply to a beneficial use the water naturally flowing in

the creek, and which now is, and for all ages has been,

permitted to run to waste.

In an old expression of the law, waters are "publiei

juHs." Water is a wandering thing, whose corpus is in-

capable of ownership, the utmost right being usufructu-

ary, a use and flow only, it is, as said by Blackstone, "the

gift of God to all His creatures."

So long as it continues to flow in its natural course, it

is not, and cannot be made the subject of private owner-

ship. It is like the air, a wandering, ownerless thing ever
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changing its form, and neither real property nor personal

property.

Blackstone, in speaking of the elements of fire, light,

air and water, says:

"A man can have no absolute permanent property

in these, as he may in the earth and land, since these

are of a vague and fugitive nature."

Kidd vs. Laird, 15 Cal. 161.

White vs. White, App. Cas. 84.

Mayor vs. Commissioners, 7 Pa. St. 363.

Blackstone, Bk. II c XXV, p. 395.

Wiel on Water Rights, (3rd Ed.), 753

From necessity, a rule of law applicable to the regula-

tion and use of water from natural streams in a country

where irrigation was not required, and where water for

household and domestic purposes could be secured any-

where without much expense, and where the use of such

water was of minor importance in the upbuilding of the

country, can have little application where the laws of na-

ture are practically reversed. Cessante ratione, cessat et

ipsa lex. Complainant admits, in fact so alleges in the bill

of complaint, and it is the basis of its suit, that in Willow

Creek Valley the land produces no crop of value without

irrigation. Yet, it claims the right as a riparian owner, to

ivaste forever, if it so desires, this natural resource, so

vital and essential to the existence of life and the upbuild-

ing of the State, and it asks the aid of a Court of Equity

for the protection of this alleged right. If its claims can

be sustained, it has the power to say that that valley shall

rem.ain and continue in its barren, arid state; or that it

shall develop, grow and produce and add to the wealth and

population of the State, and of the Federal Government.
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That the ancient Common Law doctrine of riparian

rights, as contended for by appellant, has no application

to physical conditions such as are found in this valley, has

been so repeatedly held by the Courts that we shall cite

only a few of the leading cases.

In Yonkers vs. Nichols, 1 Colo. 551, the Court having

before it this identical question, and speaking through

Justice Belford, says:

"I am fully aware that Courts should be slow to

justify their decisions on the ground of necessity, but

I am equally conscious of the fact that they will be-

tray their trust if, in the administration of law or in

the expounding of constitutional principles, they shut

their eyes and refuse to recognize those conditions of

society which call into force and operation principles

Avhose existence and recognition can not be destroyed

without bringing ruin on all. As has been well said

by another, the law is not a system marked by folly,

based on bald sentences, without reason; it is a grand

code, founded on the necessity of men, erected by

natural judgment, gradually expanded in beneficence

and wisdom as time progressed, and regulating with

care the interests of society and civilization."

The law of necessity, resulting from imperious demands

of nature in a country of arid soil and climate where noth-

ing grovv's until the water is diverted from the stream and

artificially applied to the land, supersedes the doctrine

contended for by appellant, and substitutes therefor the doc-

trine that beneficial use is the measure of the right, and

only the owner who improves his land and applies this

natural resource to beneficial use, is protected m his ef-

forts and property rights. The land which has been im-

proved and made productive and valuable can not be

thrown back into its original desert state at any time in

the future by the unreasonable demand of an idle riparian
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owner that the water of the stream must flow down the

channel to satisfy his whims and fancy.

The Court, in Union Mill & Mining Co. vs. Dangberc.

81 Fed. 73, referring to this same question and to the fact

L,hat the Supreme Court of Nevada had reversed itself on

1his question, says:

"This change is the natural outgrowth of the con-

ditions existing in this State. The climate is dry. The
soil is arid. The land is unproductive without irriga-

tion. When water can be used thereon, it becomes

capable of successful cultivation. There are but few
streams of water. The benefits accruing to land along

the banks of these streams by the mere flow of water

in the channel is very slight. The bottom lands that

can be irrigated by a diversion of the water, so that

it can be turned back into the stream, are of limited

extent. A large proportion of the area of land suit-

able for cultivation would have to remain in its wild

and unproductive state, covered only by the natural

growth of sage brush and grease wood, unless the

right to appropriate and divert the water of the

stream.s away from the channel for the purpose of ir-

rigating such lands is recognized and secured. The
same conditions exist with reference to the necessity

of the use of the water for mining, milling, mechani-
cal, manufacturing-, municipal, and other beneficial

purposes. These conditions and the growing wants
and necessities of the people imperatively demanded
that such a change should be made. Riparian rights

are founded upon the ancient doctrine of the common
law. If the law is a progressive science, courts should

keep pace with the progress and advancement of the

age, and constantly bear in mind the wants and ne-

cessities of the peoole, and the peculiar conditions and
surroundings of the country in which they live. In

this connection it has been said to be one of the excel-

lencies of the common law that it admits of perpetual

improvement, by accommodating itself to the circum-
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stances of every age, and applies to all changes in the

modes and habits of society, and that in this respect

it will never be outgrow^n by any refinements, and
never out of fashion, while the ideality of human na-

ture exists."

This question was recently considered by this Court in

the case of Van Dyke v. Midnight Sun Mining & Ditch Co.,

177 Fed. 85. And referring to the question of the common

law doctrine not being applicable to the physical condi-

tions found in the arid West, this Court quotes with ap-

proval from a New York case as follows:

"I think no doctrine better settled than that such

portions of the law of England as are not adapted to

our condition form no part of the law of this State.

This exception includes not only such laws as are in-

consistent with the spirit of our own institutions, but

such as were framed with special reference to the

physical condition of a country differing widely from
our own. It is contrary to the spirit of the common
law^ itself to apply a rule founded upon a particular

reason to a law when that reason utterly fails. "Ces-

sante ratione legis, cessat ispa lex.'
"

The Court also says

:

"The common law doctrine of riparian rights being

wholly inconsistent with and antagonistic to that of

ap])ropriation, it necessarily follows that when the

Federal and State Governments assented to, recog-

nized and confirmed, with respect to the waters upon
the Dublic lands, the doctrine of appropriation, they

in effect declared that that of riparian rights did not

applj^ The doctrine of appropriation thus establish-

ed was not a temporary thing, but was one born of

the necessities of the country and its people, was the

growth of years, pennanent in its character, and

fixed the status of water rights with respect to pub-

lic lands."
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The inapplicability of the common law doctrine was

early recognized by Congress. The United States, as the

owner of practically all the land (riparian and non-ripar-

ian) in the arid West, waived and relinquished all its

claims as a riparian owner. By the act of July 26, 1866,

Sec. 3329, U. S. Rev. Statutes, Congress ratified, con-

firmed, and gave its consent to all diversions theretofore

made from the streams flowing over the public lands. The

United States, in its capacity as a landowner, by the act

referred to, not only acquiesced and consented to the diver-

sion of the water from its riparian lands to the non-ripar-

ian lands of others, but it also waived and relinquished

forever its riparian rights (if any it had) to the then vac-

ant and unoccupied public domain.

The act was prospective as well as retroactive. It pro-

vides for rights of v/ay over the public domain for ditches

and canals. This must be construed as the consent of the

Grovernment as a landowner to the diversion of the unap-

propriated water flowing over the public lands. It would

be a vain act for the Government to give a license to the

public to build irrigation canals over Government lands

and at the same time deny the public the right to divert

the water from the natural streams. The open, public de-

claration contained in the act that canals may be built

over the public lands was a waiver and relinquishment by

the Government of any riparian rights which it might

have. Those rights, having once been luaived by the owner

of the land, can not be brought into force and operation

again after the land Juts passed into private oiunership.

Congress apparently foresaw that the non-riparian lands

of the United States could not be sold, if the common law

doctrine of riparian rights prevailed, or if it insisted upon

its riparian rights for its riparian land; but, by waiving

and relinquishing the riparian rights for the riparian land
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its non-riparian lands could be marketed as readily as the

riparian land. If an entryman or purchaser of Government

land can re-invest the land purchased with its original

riparian rights (if any it ever had), he has it in his power

to defeat the sale of the non-riparian land of the United

States, even though he has only purchased the smallest

legal subdivision.

Speaking of the act referred to, the Supreme Court of

Oregon, in Hough v. Porter, 98 Pac. 1083, 1090, says:

"This act constituted a recognition of pre-existing

rights rather than a creation of any new one, and ac-

cordingly recognized and assented to an appropria-

tion of water in contravention to the common law rule

as to continuous flow."

Citing in support thereof the following cases

:

Broder v. Water Co., 101 U. S. 274 ; 25 L. Ed. 790.

U. S. V. Rio Grande Irrigation Co., 174 U. S. 69

;

43 L. Ed. 1136.

Guitierres v. Albuqueque Land Co., 181 U. S. 545;

47 L. Ed. 588.

Davis V. Chamberlain, 51 Ore. 304 ; 98 Pac. 154.

We have then the decision of the Supreme ..^urt of Ore-

gon that the United States, as a landowner and as the

owner of all the land claimed by complainant in this case

by the act of 1866, waived its riparian rights and assented

to the doctrine of beneficial use as the measure and the

limit of the right to the use of water.

When complainant took title to the land whicn it claims

to own along Willow Creek, it purchased with full know-

ledge and notice that that land was situated in that part of

the arid west referred to in the act of 1866 where local

custom recognized, or would be compelled to recognize, the



82

right to divert water from the natural streams for the pur-

pose of irrigation and mining. That the land was arid and

unproductive and would forever remain so if the doctrine

of beneficial use were not applied, must be conceded. Com-

plainant purchased with notice and knowledge that the

general welfare of the community, state and nation de-

manded and required the diversion of the water from

W^'How Creek for irrigation purposes under a rule or doc-

trine that would protect the first appropriator in the prop-

erty which he would create by the capital and labor in-

vested in the construction of ditches and the irrigation of

his land. Complainant knew that the doctrine of riparian

rights, if applied to that section, would be antagonistic to

the general welfare and upbuilding of the State and would

in effect bar the Government from selling its non-riparian

land.

Under the physical conditions existing in that valley,

the doctrine contended for by complainant cannot be sanc-

tioned by the courts nor protected by law except on prin-

ciples antagonistic to the public welfare. The Court, in

Hough V. Porter, supra, held that no riparian rights at-

tached to land, the title to which was initiated subsequent

to the Desert Land Act of 1877. Upon the doctrine of that

case and the principle applied in arriving at that conclu-

sion, it must be held that no riparian rights attached to

land the title to which was initiated subsequent to the act

of July 26, 1866. The latter is as much a waiver by the

Government of riparian rights and a recognition of the

right to appropriate water as is the former. It is unneces-

sary in this case to determine whether the doctrine con-

tended for by appellant ever prevailed in the arid portion

of the State of Oregon; it is sufficient for this case that it

has never existed as to the lands acquired from the Gov-

ernment subsequent to the act of 1866.
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Upon principle and authority, in our opinion conclusive,

the doctrine which appellant seeks to establish never ex-

isted in the arid portions of the State for the reasons stated

in the following cases, among others:

Van Dyke v. Midnight Sun M. & D. Co., 177 Fed.

85.

U. S. v. Rio Grande Etc., Co., 174 U. S. 706; 43

L. Ed. 1136.

Drake v. Earhart, 2 Ida. 750; 23 Pac. 541.

Stowell V. Johnson, 7 Utah 215 ; 26 Pac. 290.

Jones V. Adams, 19 Nev. 78; 3 Am. St. Rep. 786;

6 Pac. 442.

Reno S. Works v. Stephenson, 20 Nev. 269; 19

Am. St. Rep. 364; 21 Pac. 317; 4 L. R. A. 60.

Clough V. Wing, 2 Ariz. 371; 17 Pac. 453.

Moyer v. Preston, 6 Wyo. 308; 71 Am. St. Rep.

914; 44 Pac. 845.

Willey V. Dicker, 11 Wyo. 32; 100 Am. St. Rep.

925; 70 Pac. 726.

Farm Inv. Co. v. Carpenter, 9 Wyo. 110; 87 Am.

St. Rep. 918 ; 61 Pac. 258 ; 50 L. R. A. 747.

Coffin V. Ditch Co., 6 Colo. 443.

Trumbley v. Luterman, 6 N. M. 15 ; 27 Pac. 312.

The legislation of the State of Oregon on the question of

water rights shows that beneficial use determines the right

to the use of water, at least in the arid part of the State.

It places a premium upon development and improvement ; it

gives security to investments in irrigation enterprises and

in projects tending to the development of the State through

the utilization of water that is now going to waste, while

the doctrine advocated by appellant practically prohibits in-

vestment in such enterprises by forcing the prior appropri-

ator and user to divide the water whenever some riparian
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owner may in the future assert his right to have the water

flow as it was accustomed to flow by nature. That the doc-

trine of beneficial use is the one that must finally prevail is

a'pparent from the trend of judicial decisions and from the

legislation that has been enacted in recent years. Every

new enactment is for the purpose of strengthening and per-

fecting the proposition that beneficial use alone determines

the extent of the right. That the doctrine contended for by

appellant is wrong and disastrous in its consequences is ap-

parent from the efforts of both the courts and the legisla-

tures to substitute in its place the doctrine of beneficial use.

The water code of Oregon will be impracticable of execu-

tion in so far as it pertains to the distribution of water and

the adjudication of water rights unless beneficial use is

made the measure of !he right. It must be assumed, there-

fore, that it was the intention of the legislature of the State

to make general, throughout at least the arid portion of the

State, the principle that priority in time gives the better

right, and that beneficial use is the measure and the limit

of the right.

In the states which are generally known as adhering to

the doctrine of riparian rights in some modified form, it

Vv'ill be found that in reality that doctrine exists only in

theory and that in practice the doctrine of appropriation

in fact prevails. In all of them, when the test has come, the

courts have endeavored to apply beneficial use as the meas-

ure and the limit of the rig-ht.

The rule that must finally prevail in the arid west is one

that will recognize the right of the riparian owner to have

the water flow as it was accustomed to flow by nature ex-

cept when it is applied to a beneficial use, and the riparian

owner must protect his own right to the use of the water

by likewise applying it to a beneficial use. Any other doc-
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trine j^iits a premium on waste and forbids conservation of

the natural resources,—of a resource essential to the exist-

ence of life, growth and development. The use of this im-

portant resource, so essential to the growth and existence

of the State, must be placed under State regulation, and this

is being done throughout all the arid states. Water is the

common heritage of all the people ; the wasting of it cannot

be tolerated in the sections where it is or may become of su-

preme necessity. Its use is subject to regulation and con-

trol under the police powers of the states.

Robertson v. People, 90 Pac. (Colo.) 79.

Bear Lake County v. Budge, 9 Ida. 703; 75 Pac.

615.

Willey V. Decker, 11 Wyo. 496; 73 Pac. 210.

Kansas v. Colorado, 206 U. S. 46 ; 51 L. Ed. 956.

Clark V. Nash, 198 U. S. 361 ; 49 L. Ed. 1085.

Freund in his excellent work on Police Powers, Sec. 417,

in discussing the water in natural streams in the arid west,

says:

"Water has thus practically become property held in

trust for the benefit of the community, the owner (of

the ditch) being allowed a fair profit and compensa-
tion for his expenditure and labor * * * and this

on the ground, not that he has devoted his property to

a public use, but that it is virtually a monopoly, and

that he is therefore allowed to acquire only qualified

property in it. This is perhaps the most important

amplication to v/hich the doctrine of property affected

with a public interest has yet been carried. It would

seem, to be immaterial to the validity of state legisla-

tion enforcing equal service on reasonable terms

whether the first appropriation of the water right af-

fected took place on government or on private land, or

before or after the enactment of constitidional provi-

sions declaring the public use. Such declaration is ex-
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pressive of what is believed to be the law, and does not

intend to make new law."

If the use of any property should be subject to the police

power of the state, it should be the naturally flowing water

in the arid sections of the west. Nothing can be more es-

sential to the prosperity of the people or the development

of the state; nothing can more directly affect the public

welfare. No one can acquire a monopoly of a natural re-

source so essential to the existence of the state, without

the power remaining in the state to regulate its use so that

it may be applied to the greatest possible use.

The proposition that such a rule is sanctioned by the

common law cannot be sustained, and, as said by the Su-

preme Court of the United States in Munn v. Illinois, 94

U. S. 134:

"A person has no property, no vested interest, in

any rule of the common law."

The riparian owner could, with much more propriety, in-

sist that the right to fish in the stream was a valuable prop-

erty right of which he could not be deprived by the game

laws of the state enacted after he had purchased riparian

land because of its favorable situation for fishing, hunting

or trapping.

In discussing the police powers of the state, the Supreme

Court of Oregon in Luck v. Sears, 44 Pac. 693, says

:

"The discretion of the legislature in the employment
of means which are reasonably calculated to protect

the health, morals, or safety of the public, is very

great ; and so long as it does not infringe upon the in-

herent rights of life, liberty, and property, either di-

rectly or through some limitations upon the means of

living, or some material right essential to the enjoy-

ment of life, its determination is conclusive upon the

courts."
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And the Supreme Court of Indiana, in Townsend v. State,

147 Ind. 624; 37 L. R. A. 294, in sustaining an act of the

legislature of that state prohibiting the wasting of natural

gas by the owner of the well, says

:

"The contention of complainant that the act is void

because, as he asserts, it violates the spirit of our con-

stitutions or impairs those rights which it is the ob-

ject of free government to protect, cannot be main-

tained; nor can it be declared unconstitutional simply

because it may be wrong and unjust (citing cases).

Whether a statute encroaches upon the natural rights

of the citizen is a legislative and not a judicial ques-

tion, and courts cannot overthrow it upon that ground

(citing cases). With the justice, the propriety or the

policy of a statute, the courts have nothing whatever to

do, so long as the act does not infringe some provision

of the constitution, state or federal, or some valid treaty

or law of congress."

In the case of Munn v. Illinois, 94 U. S. 134, the court

was considering the power of a state to regulate and control

grain warehouses and elevators constructed prior to the

enactment of the statute, and the court held that the fact

that property rights had been acquired prior to the enact-

ment of the statute based upon the rule of the common law

did not prevent the State from extending its police powers

over such rights and property to the same extent as if they

had been acquired subsequent to the enactment of the stat-

ute, and, in answering the contention that a wrong and in-

justice would result to those who did not anticipate the en-

actment of such a statute when their investments were

made, said

:

"We know that this is a power which may be abused

;

but that is no argument against its existence. For pro-

tection against abuses by legislatures, the people must

resort to the polls, not to the courts."
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The water rights of complainant must be measured and

determined by the statutes of Oregon in force at this time,

and not by the rule of the common law, which complainant

contends was in force at the time the grant was made; al-

though in our opinion the rule in force at that time was sub-

stantially the same as that which has since been declared by

legislative enactment. The water rights of complainant

are measured by the amount which has actually applied to a

beneficial use. The extent of the use determines and limits

the rights. This the legislature has expressly declared.

We submit, however, that under the evidence in this case

complainant has made on beneficial use of the w^aters of

Willow Creek. The occasional overflow, resulting from ex-

ceptional floods, is not the application of the water to a bene-

ficial use within the meaning of the statutes or within the

meaning of the term "beneficial use" as such term is used

in irrigation law. The law requires that the water shall be

applied to the land in die manner usually employed in good

farming.

"The careless running of water occasionally over un-

filled, uncropped, uncleaned land, v/ill not constitute a

beneficial use. The cutting of v»' ild grass produced by
the natural overflow of a river is not such a beneficial

use as will support an appropriation of such overflow

of water."

Mills Irrigation Manual, p 66.

Walsh V. W^allace, 26 Nev. 299, 99 Am. St. Rep.

692, 67 Pac. 914.

Millheiser v. Long, 10 N. M. 99, 61 Pac. 111.

McCoy V. Huntley, (Ore.) 119 Pac. 481.

Weil on Water Rights (3d Ed. p. 409).

The law only allows the appropriator the amount actually

necessary for the useful or beneficial purpose to which he
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applies it. The inquiry is always, not what he has used, but

how much is actually necessary.

Hough V. Porter, 51 Or. 318.

Farmers Co-Op. Irr. Co. v. Riverside Irr. Dist., 16

Ida. 525, 102 Pac. 481.

McCoy V. Huntley, (Or.) 119 Pac. 481.

Union M. & M. Co. v. Dangberk, 81 Fed. 73, 97.

In Union M. & M. Co. v. Dangberg, supra, the court said

:

"The water in this state is too scarce, needful, and

precious, for irrigation and other purposes, to admit of

waste. No person, whether an appropriator or riparian

proprietor, should be allowed to be extravagantly prodi-

gal in dealing out this peculiar bounty of nature."

As stated before, appellant seeks an injunction against

the storing and conserving of the public waters of the state

for beneficial uses, so that appellant may be permitted to

w^aste the same in the future as it has in the past. There

is no evidence that if appellee stored all the water which

flows in the creek above its dam, that there still would not be

sufficient water flowing into the creek from tributaries be-

low the dam, and above appellant's land, to give appellant

all the water which it can apply to a beneficial use. From

the cases cited above it will be seen that the courts have

not hesitated to require a water user to abandon old and

sloven methods of irrigation and employ in lieu thereof

methods which are more economical in the use of water,

and which will permit a greater use of a limited but im-

portant and essential natural resource.

By the building of irrigation ditches or a dam to throw

the waters out of the channel, the wasting of the water

can be avoided, and a much more extended use made of it.

Appellant has not shown that it will be substantially in-
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jured, or injured at all, by the construction of appellee's

dam. It is a mere suspicion.

We again call the attention of the Court to the fact that

in the voluminous correspondence which passed between

appellant and its agents in the fall of 1907 and spring and

summer of 1908, in regard to appellee's undertaking, no ref-

erence ivhatever is made to any possible injury because of

the storage of the flood luaters. No mention was made of

this fact in the notices which appellant caused to be served

upon appellee, but such notices were exclusively confined to

warning against trespassing upon appellant's lands.

The correspondence which has been introduced in evidence

shows that appellant was endeavoring to organize the land

owners in the lower part of the valley into an organization,

a district, or some other co-operative scheme for doing ex-

actly what appellee is doing. This correspondence shows

that the only possible plan for securing an irrigation system

for the valley would be the construction of reservoirs for

storing the flood waters, and the agent of appellant was

directed to promote and advocate this plan with the view of

interesting some of the land owners to become associated

with appellant for carrying it out in opposition to appellee.

Whether appellant was acting in good faith or not is im-

material here, but the fact remains that when appellee com-

menced the construction of its reservoir appellant and its

local representative were not only not opposing the construc-

tion of reservoirs on the stream, but they were encouraging

it, advocating it and endeavoring to organize, as stated

above, the farmers in the Imuer part of the valley into a dis-

trict or some other organization for the very purpose of con-

structing such reservoirs. The record shows that they had

options, or endeavored to secure options, on reservoirs for

this purpose.
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The doctrine of laches, therefore, applies with all its force

to this phase of appellant's case, and he cannot now ask the

aid of a court of equity for an injunction against the con-

struction of such reservoirs on the pretense that it will inter-

fere with alleged vested riparian rights.

The record fully sustains the conclusion reached by the

Circuit Court that the flood waters had not been so used

and applied to a beneficial use by appellant, and were not of

such regular occurrence, that an injunction could issue re-

straining appellee from storing and conserving such waters

for use later in the season when they could be used to the

best advantage.

San Joaquin, etc., Co. v. Fresno Flume Co., (Cal.)

112 Pac. 182.

Crawford v. Hathaway, 67 Neb. 325, 60 L. R. A.

889.

Fifield V. Sprmg Valley Water Works. 130 Cal.

552 ; 62 Pac. 1054.

VIII.

ARTICLES OF INCORPORATION AND WATER NO-

TICE OF APPELLEE.

The contention of appellant that the Articles of Incorpora-

tion of appellee are not sufficiently broad to make it a public

service corporation, and that its water right notices do not

comply with the statutes, are not entitled to serious consid-

eration. It may be suggested, however, that both Judge

Wolverton and Judge Bean have held squarely against this

contention of appellant. This proposition was urged not

only in this case, but in Cause No. 2073 now pending in this

Court (Eastern Oregon Land Co., Plaintiff in Error, vs.

Willow River Land & Irrigation Co., Defendant in Error)

.

The latter was tried before Judge Wolverton and, as the rec-
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ord will show, this contention of appellant was not sustained

in either case. We have, therefore, the decisions of both of

these learned judges on the sufficiency of the Article of In-

corporation and water right notices.

If the water right notice to which counsel for appellant

objects, did not comply fully with the requirements of the

Oregon statute in force at the time, it is not material, for

such defects were cured by Section 70 of the Act of the Leg-

islature of the State of Oregon, adopted in 1909,—being

Sec. 6595 of Lord's Oregon Laws, Subdivision 7 of which

reads as follows

:

"And where appropriations of water heretofore at-

tempted have been undertaken in good faith, and the

work of construction or improvement thereunder has

been in good faith commenced and diligently prose-

cuted, such appropriations shall not be set aside or

avoided, in proceedings under this act, because of any
irregularity or insufficiency of the notice by law, or in

the manner of posting, recording, or publication there-

of."

Appellee comes fully within the statute and is entitled to

the benefit thereof.

It is not clear, however, how either of the questions

above mentioned are before the Court on this appeal. The

assignment of errors does not refer to either question and

under the laws of the State of Oregon in force at the time

when this suit was commenced, it vras not necessary to file

any notice of water right, but irrigation works could be

constructed and the water applied to a beneficial use with-

out as well as with v/ater notices, the only difference being

that if no notice was posted or filed the apnropriator did not

have the benefit of the doctrine of relation, but his anproori-
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ation dated from the time the water was actually applied to

a beneficial use.

Haugh V. Porter, 51 Ore. 318, 98 Pac. 1083.

Nevada Ditch Co. v. Bennett, 30 Ore. 59; 45 Pac.

472.

If the sufficiency of the Articles of Incorporation was in

fact before the Court, the case of Walker v. Shasta Power

Co., 87 C. C. A. 660, 160 Fed. 856, 19 L. R. A. (N. S.) 725,

should be conclusive on the question.

IX.

CONFLICTING EVIDENCE.

The Circuit Court in its decision says that the evidence is

conflicting. An examination of the record verifies this con-

clusion of the Circuit Court. It is elementary that when the

trial court has considered conflicting evidence and made a

finding or decree, it is presumably correct and will be per-

mitted to stand unless an obvious error has intervened in

the application of the law, or some serious and important

mistake appears to have been made in the consideration of

the evidence. In support of this proposition we have, under

the proper heading in our points and authorities in the

fore part of this brief, cited many cases, and we think it

sufficient here to simply refer to the cases there cited. On

this ground alone the decree of the Court should be affirmed.

When one has examined all the evidence in this case,

bearing upon appellant's conduct, he is impressed with the

fact that the record falls far short of bringing appellant

within the rule so aptly stated by an eminent authority on

Equity Jurisprudence: "Nothing can call forth this court

into activity but conscience, good faith and reasonable dili-

gence."
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In conclusion we submit that many of the questions dis-

cussed by counsel for appellant are not embraced within

their assignment of errors, and cannot, therefore, be con-

sidered by this Court; that the record does not disclose

equities that would entitle appellant to injunctive relief, but,

on the contrary, the record shows that if the appellant has

been injured in any way it should seek redress in an action

at law, and under no circumstances can a perpetual injunc-

tion be issued on the record now before the Court.

Respectfully submitted,

RICHARDS & HAGA,
Solicitors for Appellee,

Residence, Boise, Idaho.
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Without attempting to answer or call attention to

all of the fallacies contained in the brief of Aj)pellee,

we deem it necessary to a fair consideration of the case,

to point out its most flagrant errors.

The Appellee presents its case upon the theory that

it is a public service corporation and engaged in the laud-

able enterprise of conservation and reclamation for the



benefit of a community, by storing waters which other-

wise would go to waste, and applying them in an econom-

ical manner to the lands which have heretofore used the

water in a wasteful manner, or suffered it to pass with-

out being subjected to any beneficial use; and that the

Appellant, and all persons associated with the Appellant

in opposing its plans, are selfish obstructionists, who are

ignorant of their own best interests. In thus present-

ing its case, it would have the Court assume a state of

facts which never existed.

The opening statement of its brief is erroneous and

wholly misleading; the purpose of this suit is not to en-

join Appelee "from storing and conserving the waters

of said (Willow Creek) during winter and flood season

for irrigation and domestic uses during the summer sea-

son, when the natural flow of the Creek is not sufficient

to supply the community along the Creek with the wa-
ter required for the irrigation of the arid lands situated

in the Valley." The acts suggested in this paragraj^h

were never contemplated by the Appellee.

This is a suit for an injunction to restrain Appellee

from constructing the dam described in the amended

bill and from flooding certain lands of ApiDcllant, "and
from appropriating, diverting or taking from the chan-

nel of said Willow Creek * * * any portion of the

waters naturally flowing in the channel of Willow
Creek."

About the time the Appellee Company was organ-

ized, in the Spring of 1908, its promoters made several

desert land entries upon government land on the bench

at the upper end of the Valley, and bought, or contracted

to buy, the Cole and Weaver ranches adjacent thereto,



which ranches contain about 3,600 acres, (Abst., 249-

250) ; a portion of said ranches was irrigated through

private ditches, but a large portion was bench lands,

and, like the desert claims, were non-riparian and located

at a distance from the Creek. These lands were subse-

quently acquired by Appellee. The undenied intention

of the promoters and of the Appellee was to construct

the dam complained of and take the water of the Creek

onto these bench lands and then to sell the lands with

the water right; the promoters, oiUcers and stockhold-

ers of the Appellee v. ere non-residents of the State and

came to the Valley for the purpose of developing this

scheme purely for speculative purposes; prior to the

adoption of this plan none of them owned a foot of land

in that vicinity. They offered no evidence in this case to

controvert our contention in this respect, and their own

evidence in the condemnation case for a right of way for

its ditches, begun in 1910, and now pending in this

Court, confirms this contention (Abst. in No. 2073, pp.

151, 240-1). The capital invested was procured by the

sale of bonds and the Trust Company acting for the

bond-holders is practically its ov/ner (Abst. No. 2073,

p. 242).

The water diverted by this project was to be applied

to Appellee's lands and none other; its own interests

and not the interests of "the community along the

Creek" were to be and are being subserved; not a con-

tract has ever been made or offered to be made on the

basis of general rental, sale or distribution.



Appellee's contention that it intends to store the wa-

ters of the Creek during the flood water season and

winter months only, is not supported by the evidence

or by any of its acts up to this time; its notices of ap-

propriation, the construction of its reservoirs and ditches,

the uses to which it has and proposes to put the water,

indicate its purpose to take all the water it can get

whenever it needs it, regardless of the rights of the en-

tire community along the Creek, outside of a few indi-

viduals whose prior water rights have been acquired.

At page 15 of Appellee's brief the assertion is made

"that none of the lands of complainant is affected by the

construction of the dam and reservoir, excepting those

to v/hich title is claimed by Appellee." This is not true.

The Appellee expressly admits in its answer that the

lands described in the amended bill as riparian lands,

are owned by the complainant; all of these lands will

be affected by the proposed project.

On page 16 it is urged that it is not charged in the

bill that Appellee is not financially able to respond in

damages ; this is true, but the fact that it is not financially

able to respond in damages, is quite apparent from the

record in No. 2073.

The case of Hume vs. Burns, 50 Ore. 124, is cited

on page 17 in support of the contention that a suit to

enjoin a trespass cannot be used as a substitute for a pro-

ceeding to try the legal title to real property. We call

the Court's attention to that paragraph of the opinion

in that case on page 127, to the effect that when "the

injury goes to the destruction of the estate in the char-



acter in which it is enjoyed, or the trespass cannot be
adequately compensated in damages, and the remedy at

law is 2^1ainly inadequate, a Court of eqiiit}", in such or

like cases, is authorized to interfere and grant relief by
injunction." We have no criticisms for the statement

of the law by the Oregon Courts in this respect, or, in-

deed, in any respect, affecting the questions in this case.

At page 20 Appellee says: "It should be noted that

the defendant is in possession of the land, the title to

which, is in question." It is not shown that defendant

was in possession of any of the land at the time the

suit was begun, except the small piece upon which the

dam, itself, was being constructed; the only actual pos-

session there had ever been upon any portion of the land

affected by the building of the reservoir, was the hap-

hazard occupancy by a placer mining prospector; the

record does not show any continuous possession on the

part of anyone prior to the time in 1908 when Appellee

entered on a portion of Section 27 to construct its dam;

the land in Section 21 which was proposed to be flooded

bj^ the reservoir was and had been unoccupied for many

years.

We question the assertion made on page 24 that

defendant is abundantly able to respond in damages in

the event the Court should finally hold complainant's

title is good; the Appellee is now in the hands of the

bond-holders by a virtue of the mortgage as shov/n by

the record in No. 2073; it is apparent from the record

referred to that there had been a reckless expenditure

of monej^ i^rior to the time the Trust Company took

possession, owing to unreliable estimates, and that at
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know what it was going to cost to complete the project

( Abst. in No. 2073, p. 244) . We submit that the record

referred to shows that Appellee is bankrupt.

At page 26 the assertion is made that if an injunc-

tion is issued "all the waters of the Creek must, during
the Winter and flood v/ater season, run to waste, instead

of being stored and conserved for beneficial use during
the Summer months when greatly needed." This is not

true. The granting of an injunction means that the

Appellee shall not obstruct the natural flow of the wa-

ter in the Creek and divert it onto lands at a distance

from the Creek, which never had, or never was, entitled

to a drop of water from the Creek prior to the inaugura-

tion of this scheme, but shall be .permitted to flow down
the Valley and serve the interests of the community in

the manner in which it has been used ever since the

settlement of the country. The Appellant's lands are

benefited by this flood water as alleged in the bill. The

farmers along the Creek begin to irrigate with this water

as soon as it begins to flow, and many of them are wholly

dependent upon this flood water for the only irrigation

they can obtain for their lands.

At page 27 the assertion is made that the record

shows that the only purpose of the suit was to "check-

mate" defendant. This is not true ; the record shows no

such thing. Neither is it true that complainant had for

years controlled the situation in Willow Creek Valley,

or that every concern that had undertaken any irriga-

tion development in that community had been involved

in litigation in the Courts and before the land office by



this complainant. The record shows that the Malheur

Irrigation Company, Limited, was opposed by com-

plainant upon the ground that that organization was a

speculative one, seeking to acquire rights to which it

was not, and could not, be entitled, and that its efforts

were to get something to sell; complainant's opposition

resulted in a default decree and a permanent injunc-

tion. The record in this case shows that complainant

encouraged and acted in harmony with the Christian

Federation until that company abandoned its proposed

project, and that it has encouraged and acted with and

supported, and is still acting with and supporting, the

Lower Willow Creek Water Users' Association; and it

further appears from the record in No. 2073 that v/hen

Appellee endeavored to compromise with the Appellant,

one reason for the failure of such compromise was that

the Appellee would not agree to give the Water Users'

Association, an association of farmers in the Valley, an

opportunity to procure water on the same basis with the

Appellant (Abst. in No. 2073, pp. 223-224). The rec-

ords in the two cases show that the complainant has

been for years endeavoring to promote an irrigation

project in the Valley, which will protect the rights of

the people w^ho have heretofore had the benefit of the

waters of the stream; and that the reason for complain-

ant's opposition to the Appellee's project is based upon

the fact that the Appellee, in disregard of all the rights of

riparian owners and farmers along the Creek proposes

to take this water for the pecuniary financial benefit of

its stock-holders and bond-holders.
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It is further asserted on page 27 that "even the gov-

ernment of the United States was defeated on a tech-

nicahty v/hen it sought to cancel the entire grant be-

cause no road had been built by complainant, and its

predecessors in interest." This also is untrue. In the

case of the United States vs. Dalles Military Road Com-

pany, referred to, the defendant pleaded that it was an

innocent purchaser of the lands involved in that suit

(and the lands involved in this suit were involved in

that), and that the certificate of the Governor of the

State of Oregon was conclusive upon the question of

whether or not the road had been constructed; the suf-

ficiency of this plea was questioned by the United States,

the decision of the Lower Court was adverse to the gov-

ernment and it appealed. The case was reversed upon

the ground that the Government should have been al-

lowed to file a replication to the plea, but the sufficiency

of the plea, as a matter of law, was upheld, and the case

was remanded for trial upon the merits. The case was

tried and again appealed by the Government and the

judgment of the Lower Court was affirmed in 148 U. S.

49 ; in that case, the United States Supreme Court com-

ments upon the fact that, as the law did not require the

maintenance of the road, the mere fact that the road was

not in existence at the time the suit was tried, did not

show that the certificate of the Governor to the effect

that the road was completed, was false. The entire state-

ment of Appellee in this respect is entirely foreign to

this case, untrue and apparently an unwarranted at-

tempt to prejudice a fair consideration of the case at

bar. The correspondence between the agent at Vale

and the general agents (Balfour, Guthrie & Co.) of



Portland does not show any improper motive or pro-

cedure on the part of the Ap])ellant ; council has seen fit

to quote excerpts from these letters; we he^ the Court

to read the entire correspondence, if the Court is of the

opinion that those letters were proper cross-examina-

tion, or are in any way material. The introduction of

them was objected to, and while there is absolutely noth-

ing in them which we would keep from the Court, it is

manifest that the objections to the introduction of them,

were well taken. As a matter of fact, the letters dis-

close the fact that complainant has always been deeply

concerned lest a speculative project should get a foot-

hold in the Valiej^ and deprive itself and other land own-

ers in the Valley of their rights to the use of the water

of the stream. If any portion of these letters are con-

sidered at ail, v\^e urgently request that the entire cor-

respondence offered in evidence by the Appellee, be read

with care. Appellee's counsel makes frequent comment

on the effort of complainant to "checkmate" the Appel-

lee's plans. We have never disputed the fact that we

intended to, and v/ould in so far as possible, checkmate

these plans; from the inception of Appellee's project,

we have manifested in every possible way our opposi-

tion to it. During its early stages we were unable to

discover what the plans were. The local agent v/as un-

able to discover or to ascertain by investigation

whether the plan was to construct a general

or private irrigation system, or to build a res-

ervoir for some mining scheme; the promoters

evidently were acting clandestinely. True, they did

in April, 1908, file in the County Clerk's office a notice
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of an intention to appropriate 20,000 inches of the waters

of Willow Creek "for the purpose of beneficial use, and

is to be used and applied for the purpose of irrigation

and for household and domestic power' purposes, and for

watering cattle and live stock," and did file what pur-

ported to be a map or plan (Defendants' Exhibit 44),

but neither the notice or the map conformed to the

statute, or corresponded with each other, or disclosed

the real purpose.

At page 34 the charge is made that complainant's

"entire conduct is one to be condemned. Its course has

been one of double dealing and deceit, organizing the

farmers and opposing forces under the pretense that it

would assist them to secure the construction of an irriga-

tion sj'-stem, when, in fact, its only object was to defeat

and ruin those who were in a position to install the work."

This also is false. The position of complainant has al-

ways been, and is now, to act in conjunction with, and if

possible to organize the farmers and land holders in the

Valley, with a view of securing the construction of a gen-

eral irrigation system, which will provide water on a basis

of general rental, sale and distribution, and in such

manner that all of the land owners in the Valley will

have fair treatment and will be able to obtain water

on a basis which does not involve the confiscation of their

property.

At the time complainant began its construction work,

its promoters knew that the complaiftaM was the owner

of the odd numbered sections along the Creek, and knew

that a large number of the land owners in the Valley

were using the very water which complainant proposed
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to take and subject to its own use; notwithstanding this

knowledge, its promoters, without consulting a single

land owner in the Valley, other than Cole and Weaver,

whose rights they purchased, without making an effort

to acquire the riparian rights of the complainant, pro-

cee'ded with a most extravagant expenditure of monej^s

borrowed from its bond-holders, and at the time this suit

was begun, was constructing a dam upon which it claims

it had expended $50,000, and at the time of the hearing

had expended about $80,000, which dam has since been

abandoned. Since the commencement of this suit, and in

the face of a preliminary injunction, the Appellee has

proceeded with the construction of another dam higher

up the Creek, and has taken whatever water it could get

out of the Creek, expending, as it claims, a large amount

of money since the suit was begun.

Its plea of laches is puerile in view of its conduct,

since the commencement of this suit. It complains that

it did not have notice of the rights now asserted ; the only

officer called as a witness in this case by the Appellee,

testified that notwithstanding the notices which were

given, the}^ kept right on just the same as though they

hadn't received them, and kept right on after this suit

was begun, and paid no attention to any of the claims

of the complainant about the matters involved in the suit

in the application for a preliminarj^ injunction (Abst.,

pp. 795-6) ; it is apparent from the conduct of the Ap-

pellee that its course would not have been changed had

it received the notices v>^hich it now claims should have

been given. There is no allegation in the ansv>^er, and

no proof offered that the Appellee did anything which it
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would not have done had the notices been given, which

it claims should have been given. At the time the warn-

ing letters were received by Cole, Brogan, and the Ap-

pellee, some excavation of dirt had been done, but the

excavation for the core of the dam had not been com-

menced. The $27,000 alleged to have been expended

had been spent in engineering work, surveying, plats,

and plans, specifications, recording, some material, horses

and rigs, wagons and stuff to work with, at least, some

of which would have been used for its works on Pole

Creek (Abst., pp. 794-5). It will be noted that a con-

siderable part of these expenditures had been made prior

to the organization of the Appellee, and at a time when

no one could find out who was the moving party.

At page 35 it is charged that during the period of

these expenditures, complainant "was endeavoring se-

cretly and underhandedly to accomplish the ruination

of defendant by organizing the land owners and holding

out to them false hopes that it would assist them in

financing an irrigation project." This is untrue, and

there is no evidence to support the charge. The evidence

clearly shows that whatever attempt was made in the

way of organization, was for the mutual protection of

the land owners in the Valley; the fact that complainant

has declined to negotiate a settlement with the Appellee

upon any basis, which did not include all of the land

owners on the Creek, is conlcusive evidence of the falsity

of this charge. President Walter JNIartn's testimony,

concerning the conference in Salt Lake with representa-

tives of the iippellee, is not controverted, and is a com-

plete refutation of the repated charges in Appellee's
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brief of treachery and underhandedness (pp. 223-226

transcript in No. 2073)

.

In support of the contention that complainant was

guilty of laches, counsel for Appellee, page 35 of their

brief, cite the case of New York vs. Pine, 135 U. S. 83;

we call attention to the comments of Justice Brewer,

writing the opinion of the Court, that "this is not a case

betv>'een two individuals in which is involved simph'^ the

pecuniary interests of the respective parties. On the one

side are tv,-o individuals claiming that their property

rights are infringed,—rights vvhich can be measured in

money ,^—and that, not a large sum; on the other, a

municipality undertaking a large work, with a view

of supplving many of its citizens with one of the neces-

sities of life."

He further calls attention to the fact that during the

expenditures by the city, negotiations had been pending

for payment by the city for the rights sought to be taken.

That was not a case in which the appropriator, the city,

was proceeding vv^ithout regard to the rights of any-

one, cognizant of the existing rights; like many of the

cases cited by Appellee's counsel, it was a controversy

between a municipalitj^ or an unquestioned public serv-

ice corporation, seeking to acquire rights which, without

question, it had the right to acquire, and for a use other

than a speculative one. Several of the cases cited were

between a public service corporation, taking property

for a right of way, where the only ultimate question

would be the am.ount of compensation. In New York

vs. Pine, the authorities are extensively reviewed; the

decree of the Lower Court refusing the injunction was

reversed, and the Supreme Court remanded the case
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with instructions to set aside the decree, and directing

one providing for an ascertainment of the damages

which plaintiffs might suffer by the construction of the

dam, and the appropriation of the water in question,

and fixing a time which defendant, the city, would be

required to pay such sum, and that upon the failure to

make such payment, a perpetual injunction issue.

We deem it unnecessary to further review the cases

cited ; we respectfully submit that the doctrine announced

in those cases are not applicable to the facts in the case

at bar.

It is alleged at page 37 that defendant did not enter

upon the land knowing that it was a trespasser, but en-

tered upon the same as an owner, having purchased the

same from the mineral claimant; we submit that the de-

fendant must have known that it was not acquiring any

title from the mineral claimant; there was no record

title in the claimant ; no mineral claimant ever sought to

acquire any title to the land from the government; it is

a matter of comment at least that Appellee proceeded

with these alleged enormous expenditures without being

advised as to the title to the land upon which the reser-

voir was to be constructed, but relied upon a mere placer

miner's filing. As a matter of fact, the records disclose

that there was no miner's filing anywhere which covered

that part of Section 27 upon which the dam was being

constructed.

We respectfully submit that the doctrine of laches

was never conceived or invoked for the purpose of sup-

porting an inequitable purpose such as has been carried
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into effect by the Appellee on Willow Creek ; it is a doc-

trine to protect the innocent, not the wrongdoer. But,

if it would be applicable to the case at bar, notwithstand-

ing the objects and purposes of the Appellee, it is not

applicable for the reason that the Appellee had full no-

tice and knowledge of all of the rights of complainant

and of others, and that such rights would be asserted,

and notwithstanding such notice and knowledge, it pro-

ceeded to do just what it would have done regardless of

the nature or extent of the notice.

At page 46 it is declared that "the purpose of this

grant was to provide for a wagon road into the interior

of Oregon so as to protect certain mining claims with

established military posts. It is clear that no wagon
road existed through the territory referred to in the act,

hence, at the time of the grant, there had been no op-

portunity for exploring for mineral, the land embraced
in the grant."

Where counsel for Appellee acquired this informa-

tion we cannot say ; certainly not from the record. The

purpose of the grant is indicated in the granting act.

What wagon roads ma}^ have existed prior thereto, we

do not know, except from hearsay. Whether the lands

embraced in the grant had been theretofore explored for

mineral we do not know; certain it is that before the

patent issued, the regulations of the department required

an investigation and an opportunity for a hearing as

to whether or not the lands were of the character de-

scribed in the patent and the patent itself recites that

the list filed by the agent for the grantee company had

been "approved by the local officers"; such approval

could not be made without the investigation prescribed
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by the rules, and this Court is not going to find that the

recital in the patent is false in this respect, or that the

officers issuing the patent, or the local officers of the

Government, had failed to do their duty.

At page 47 it is asserted that Congress fixed no time

within which the mineral character of the land should

be determined, but intended to leave the period open

for future legislation. The act of June 8, 1874 (18

Stat. L. 80) provides that patents for the granted land

shall issue "as fast as the same shall, under said grant,

be selected, and certified/' What possible meaning can

be attributed to this language, if it does not mean that

before the patents are issued the land should be exam-

ined, selected and certified? This act fixed the time for

the determination of the mineral character of the land.

It is also alleged at page 47 that "this was to be the

first highway into an inacc-essible territory through which
some mineral camps were already scattered, forces the

conclusion that Congress did not intend to invest any
jiublic officer Vv ith the arbitrary and important power of

nullifjdng the reservation of all minerals by the issuing

of a patent." Again, we inquire where counsel obtained

their information ? History tells us that emigrant roads

crossed the State of Oregon in many places, and it is

certain that there was extensive travel through the por-

tion of the State occupied by the line of this road some

years before the date of the grant and long before the

act of 1874. The regulations of the department set out

in Appellant's first brief, pages 13-15, predescribed in

detail the method of making the examination ; these reg-

ulations v/ere in force at the time the patent in question

was issued.
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At page 48 is another statement concerning which no

evidence is found in the record, to-wit: That it is "the

notorious fact that no road was built and the mining pub-

lic could not, therefore, tell whether they were locating

claims within the grant or without the grant." The Su-

preme Court of the United States held that the certificate

of the Governor of the State was conclusive evidence of

the construction of the road, and that no sufficient evi-

dence was presented in the case in which the Government

sought to revoke the grant to warrant a conclusion that

the certificate was not true. The counsel quotes at

length from the bill of complaint in the case cited, and

assuming the allegations therein made to be true, not-

withstanding the decision of the United States Supreme

Court in that case that they were not true, suggests that

therefore, "the grant to complainant, and its predeces-

sors in interest, did not materiaih^ hasten the exploration

and development of the interior of Oregon, or the land

along the route generally described in the grant." The

grant was not to the complainant; it v/as to the State

of Oregon, who convej^ed it to the Dalles Military Road

Company, which Company, the United States Supreme

Court declared was an innocent purchaser for value,

which Company conveyed the land to Edward Martin,

whose heirs conveyed to complainant. We assume that

this Court will not deem these numerous insinuations of

fraud in the origin of the act of Congress creating this

grant as material in this case; if it does, we suggest a

careful review of the case of the United States vs. Dalles

Military Road Company, 140 U. S. 599, and United

States vs. Dalles Military Road Company, 148 U. S. 49.
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It is contended at page 49 that the correspondence

between Local Agent Clagett and the general agents

(Balfour, Guthrie & Co.), established conclusively the

mineral character of the land; they establish it about as

conclusively as any evidence in the case on that subject.

Clagett y>^ent to Vale ty/o years before the taking of the

testimony in this case, which would be about seven

months before organization of Appellee; evidently he

had heard rumors of mineral having been found in the

canyon, and this rumor was the origin of the defendant's

reference in the correspondence as to the possible mineral

character of the land ; evidently from the correspondence,

the community understood that Brogan's enterprise, he

being from Seattle anad recently from Alaska, involved a

mining enterprise. However, if the canyon was lined with

mineral in 1908, would not establish conclusively its min-

eral character as far back as 1867. The only mineral

ever found in the canyon was placer gold in the bars in

the bed of the Creek ; the canyon is a rocky, box canyon

and a water spout in the mountains above might at any

time cany a greater or less quantity of gold and deposit

it along" the bed of the Creek. Our contention is that the

determination by the department preliminary to the is-

suing of the patent was an injudication by the only com-

petent tribunal, to the effect that the land was of the

character included in the grant. Counsel, at page 53,

insists that our contention in this respect "is illogical,

incongruous, and not sustained by a single authority."

Counsel evidently overlooked the learned opinion of

Judge Ross in the case of Roberts vs. S. P. R. Company,

186 Federal 934.
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Counsel further declares, at page 53, that the patent

itself "shows that only one thing was adjudicated by the
department, namely : 'that the lands described lie within
the primary limits of the grant.' " The patent contains,

among other recitals, the following

:

"Whereas, certain tracts of land have been listed by
the duly authorized land agent of said company, as

shown by its original lists, approved by its officers and
now on file in the general land office and

"Whereas, said tracts of land lie within the primary
limits of said road opposite the constructed line thereof,

and are particularly described as follows, to-wit :" The

patent shows an adjudication; the lists could not be ap-

proved unless accompanied by an affidavt that the lands

had been examined by the agents of the Company as to

their mineral character, and that none of the lands in-

cluded in the list are mineral lands (Appellant's first

brief, p. 13). Upon receipt of the list, it had to be ex-

amined, and a clear list prepared of all lands therein not

within a radius of six miles from any mineral entry

claim or location; if any of the listed lands were within

such radius, a supplemental list thereof was prepared

and returned to the register and receiver, notice being

given to the Company thereupon notice of the filing of

the lists and application for patents were published and

the lists could not be approved until after sixty days

from such publication (Appellant's first brief, p. 14).

The excepting clause in the patent in question is clearly

surplusage.

Counsel for Appellee cite, in support of their con-

tention, that the patent did not convey the land in ques-
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tion because of its mineral character. Van Ness vs.

Rooney, 116 Pacific 392, and Loney vs. Scott, 112 Pa-

cific 173; the former case was diceded by the Supreme

Court of CaHfornia, June 6, 1911, a short time after

the decision of the United States Circuit Court of Rob-

erts vs. Southern Pacific Raih'oad Company, but no

reference is made by the California Court to the Roberts'

decision. In the Van Ness case, a valid location of the

mine in question was proved, and a compliance with the

law, as to work and labor performed on the claim, was

established, and the mineral character of the land shown;

the Court adopts the doctrine that "the moment the

locator discovered a valuable mineral deposit on the

lands and perfected his location in accordance with law,

the power of the United States Government to deprive

him of the exclusive right to th^ possession and enjoy-

ment of the located claim was gone; the lands had be-

come known mineral lands and they were exempted from
lands that could be granted to any railroad company."

In the Loney case, decided by the Supreme Court of

Oregon, «mbccqiiently to the Ross case, the mineral claim

was made in accordance idth law, the notice of location

being posted, and the claim being staked ; the non-mineral

affidavit filed on behalf of the grantee railroad company

disclosed the fact that the land was claimed under placer

filings and was mineral land, if building sand constitutes

a mineral ; the Oregon Court recognizes the doctrine that

"a patent to Government lands transfers to the patentee,

all veins, lodes, or other minerals within its boundaries,

unless such mineral deposits were knov/n to exist at the

time of the issuance of the patent, in which latter case,

the known mineral deposits do not pass by the patents."



21

These cases are not in harmony with the decision of

Judge Ross in the Roberts case; they ignore the well-

estabhshed doctrine, that the land department is the

only jurisdiction authorized by law to pass upon ques-

tions of fact for the purpose of determining the right of

purchasers, or grantees, to a conveyance from the Gov-

ernment, and the issuance of a patent terminates the

jurisdiction of the department. The argument of Judge

Ross is unanswerable upon this phase of the question,

and is well supported by all of the discussions of the Su-

preme Court of the United States bearing upon this

question. The Barden case indicates as clearly as pos-

sible, that, before a patent issues, the land department

should determine whether the land is of the character

to be patented, and whether the applicant has complied

with the law, so as to entitle him to a conveyance, and

when the title has once issued, it is conclusive upon all

facts essential to the right for a patent, unless the de-

cision was based upon fraud.

The question has been considered by the Supreme

Court of the United States in numerous cases, but never

directly presented, and, therefore, never decided. In

Western Pacific Railroad Company vs. McLaughlin,

108 U. S. 526, Justice Miller says: "This being the

first case of the kind in this Court, a class of cases which

may be indefinitely multiplied, it is to be regretted that

it was not more fully presented in the Circuit Court.

Many interesting questions might arise in this class of

cases not proper to be considered in this case. For in-

stance, the nature and extent of mineral found in the land

granted or patented, which will bring it in the designa-

tion of mineral land in the various acts of Congress in

which it is excepted out of grants to railroad companies,
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and forbidden to be sold or pre-empted as ordinary or

agricultural lands are." He further comments upon the

effect of discovery of metals after the issuance of a pat-

ent, etc.

The subsequent cases in which the Supreme Court of

the United States discuss the question are reviewed bj''

'Judge Ross in the Roberts case.

If this Court should decline to follow the opinion of

Judge Ross and should adopt the doctrine of the Cal-

ifornia Suprem.e Court, yet the defense in the case at

bar cannot be sustained ; there is no evidence in this ca„se

that any mineral claims were ever located upon the face

of the ground by any monuments. The location notices

offered in evidence are insufficient in form and substance

to identify the property, and no claim was ever filed

which in any way indicates an intention to claim the por-

tion of Section 27 upon which the dam was being con-

structed.

Section 2324, United States Revised Statutes, re-

quires that a location must be distinctly marked on the

ground so that its boundaries may be readily traced,

and prescribes v/hat the notices shall contain. These

provisions relate to placer, as well as lode, claims.

Sweet vs. Webber, 7 Colo. 443.

Morgan vs. Tillottson, 73 Cal. 520.

Patterson vs. Tarbell, 26 Ore. 29.
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As to the conclusiveness of a patent, and the pre-

sumption that the department of the interior did exer-

cise its jurisdiction in determining the right of the pat-

entee thereto, we call attention to the case of Eastern

Oregon Land Company vs. Andrews, 45 Ore. 203, 210.

This case was affirmed by the Supreme Court of the

United States, 203 U. S. 119.

At page 62 Appellee's counsel state that all of com-

plainant's witnesses not actually in its employ "belong
to a small coterie of land owners along the lower part

of the Creek, who had been induced by complainant to

form some organization for the purpose of opposing
plans of defendant, etc."

The witnesses referred to are the old settlers in the

Valley, who belong to the Lower Willow Creek Water

Users' Association, a corporation, composed of practic-

ally all of the farmers in the Valley outside of the new-

comers, who have bought lands of the Appellee; they

have appealed to the complainant for assistance in pro-

tecting their rights and, it is true, the complainant has

entered into relations with this corporation to protect the

rights of land owners in the Valley against this unwar-

ranted diversion of water onto the sagebrush lands pur-

chased by the Appellee for resale; the organization rep-

resents the men, who have endured the hardships of pio-

neer life, have acquired their water rights under the be-

lief that the law would protect them, and, like the com-

plainant, believed that the law relating to the use of wa-

ter in the State of Oregon was settled, and the appropria-

tors and riparian ov/ners had rights that should be re-

spected; have rested in confidence until the day when
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better transportation facilities and increased settlement

of the country v>^ould enable them to enjoy the fruits

of their long waiting; they are the ones that are "encour-

aged to form a district so as to defeat the plans of de-

fendant."

It is insisted at page 63 that the flood waters occur

only occasionally and are not usual or regular. Appellee

claims to have spent something over a million dollars

for the purpose of storing only this flood water, which

comes so rarely that it is of no value, according to its con-

tentions, to riparian owners and others along the Creek.

It is urged at page 64 that the water to be stored by

Appellee v/ill be used for the irrigation of some 20,000

acres of land along the Creek during the spring and

summer season. If that statement were true, this case

would never have been commenced, for, 20,000 acres of

land along the Creek would necessarily include practic-

ally every acre along the Creek ; and if this land was to be

irrigated from the proposed reservoir, on any rental basis

which was not prohibitive, the entire "coterie of land

ov/ners" would rejoice. The fact is, the water is to be

used, and is being used now, for the irrigation of a large

body of land lying at a distance from the Creek channel,

part of it three or four miles away, and so situated that,

in all probability, little or none of the water will ever

reach the Valley proper.

In support of its contention that flood waters are in-

jurious, counsel calls attention to the testimony of

Moudy, Derrick, Kelly and Cole. None of these men

owned land in the Valley at the time they testified except

Derrick and Kelly; and it is claimed on page 70 that
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Kelly was compelled to dig a drain ditch to protect his

lands from the overflow, and that "during the dry year,

1908, he raised the best crop that he had ever obtained."

The only drainage done by Kelly was to enable the flood

waters to run back into the Creek after the flood had re-

ceded from the land, which othervv^ise would retain stag-

nant water. On cross-examination, this witness testified

as to the crops raised on the overflowed lands v\^liich he

had under lease from the complainant, and stated that in

1909 he harvested 90 tons altogether, in 1908 100 tons,

in 1907 130 tons; 1908 and 1909 were exceptionally dry

years and there was practically no overflow (Abst., p.

650).

With regard to the amount of overflowed lands

owned by complainant, it is stated on page 71 that wit-

nesses, Johnson and Clagett, did not take into consider-

ation, in making their survey, the knolls and other high

places which could not possibly have been overflowed, and

which were covered with sagebrush, etc. Their testimony

shows directly to the contrary; they did take into con-

sideration, in figuring the acreage overflowed, the knolls

included in the overflowed tracts, and such knolls were

not included in the acreage.

It is asserted at page 72 that Clagett's estimates,

as to the amount of overflowed land, were based upon

statements of others. This is not true. Clagett was

present and assisted Johnson in making the surveys and

his testimony was based upon such survey.

At page 75 counsel assert that if complainant has the

riparian rights we claim, then it has an absolute monop-
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oly on the most important natural resource of the entire

Willow Creek Valley, and the land in that Valley must

forever remain in its unproductive natural sagebrush

condition. If counsel had ever visited Willow Creek

Valley, he would know that, until the natural water sup-

ply of the Creek was diverted by his client, thousands of

acres along the Valley were in the highest state of cul-

tivation in crops of alfalfa and other hay, grain and

orchards, and that now, because of the interference of

his client v/ith the natural flow of the stream, many of

these acres are dust heaps, and have been during the past

two years.

Commencing at page 80, counsel suggests a new doc-

trine in water law, namely, that by the act of July 6th,

1866, Congress severed from all of the Government

lands all riparian rights, and that persons acquiring title

from the Government subsequently thereto took the land

without a riparian right. It is strange that this con-

struction of that act v\^as never thought of before; it

never has been suggested by any court or counsel until

this time, so far as v.^e have ever heard. As there is

nothing in the act to indicate such an intention, we deem

it unnecessary further to discuss the new doctrine. The

doctrine of riparian rights, in the language of the learned

Circuit Judge, "is too firmly established in this state to

be shaken now by judicial decision." It is, therefore,

unnecessary to review the learned discussion of counsel

from which he concludes that no riparian right has ex-

isted since 1866, and, if it was not then abrogated, that

under the police powers of the state, the vested right

of the riparian owner, which has been recognized from
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the creation of the state to the present time, should be

wiped out, without as much as "bj'^ your leave."

In conclusion, at page 90, the co-operation of Ap-

pellee, with the other land owners in the Valley, who

have heretofore had the use of the water of the stream

for their lands, is further criticised and condemned, and

the charge is made that we are scheming to do exactly

what Appellee is doing. Not exactly. We have never

schemed to take water away from the people to whom it

legitimately belongs; we have never proposed, or

schemed,! or planned to deprive the lands along the

Creek of the use of the water which has been applied

to those lands since the first settlement of the country,

and to divert it onto sagebrush lands, bought with east-

ern bondholders' capital, a long distance from the Creek,

with a view of dividing our lands into small tracts and

inducing eastern would-be horticulturists to buj" the

land at an exorbitant price, and pay a prohibitive price

for water v/hich we had no right to contract to furnish.

These things we have never thought of. What we have

done is to expend a large amount of our own money

in making surveys of the Creek and watershed in plan-

ning for a system of reservoirs to store the water and

in acquiring the Eldorado Ditch to add to the natural

flow of Willow Creek by bringing from the watershed

of Burnt River waters which are not needed in that wa-

tershed, with a view of furnishing to all persons applying

therefor, without regard to location or discrimination,

such surplus water as we would have a right to sell; in

this proposed project we have had the co-operation of

practically all the land owners in the Valley, outside of



28

the Appellee and the persons associated with it, and

should we prevail in our contentions in this case, the de-

velopment of the whole Valley will be accomplished, and

water will be supplied first to the people who have es-

tablished rights to it at this time, and secondly to all

others who m.ay apply and, w^ithout discrimination.

Respectfully submitted,

TEAL, MINOR & WINFRIE,

HUNTINGTON & WILSON,
Solicitors for Complainant.

WIRT MINOR,

B. S. HUNTINGTON,
Of Counsel.
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FOR THE NINTH CIRCUIT

THE EASTERN OREGON LAND COMPANY, a

Corporation, Appellant,

vs.

THE WILLOW RIVER LAND AND IRRIGATION
COMPANY, a Corporation, Appellee.

PETITION FOR REHEARING

Upon Appeal from the United States Circuit Court

for the District of Oregon.

To the Honorable, The United States Girouit Court of

Appeals, for the Nmth Circuit.

Your i)etitioner, the Willow River Laud & Irrigation

Company, appellee in the above entitled cause, respect-

fully petitions your Honorable Court to grant a rehearing

in said cause, and your petitioner especially claims error

in the decision filed herein in the following particulars

:



1. The Court iu effect held that the mineral exception

in the patent to appellant was void, notwithstanding it

had recently certified such question to the Supreme Court

of the United States, and no decision has as yet been ren-

deired on that matter by the Supreme Court.

2. The Court held that a permanent injunction may
issue enjoining- an alleged trespass by a person in posses-

sion under a bona fide and substantial claim of title, not-

withstanding complainant has not prosecuted to final

judgment, or even commenced, an action at law to deter-

mine the legal title. And your petitioner is thereby en-

joined from utilizing land of which it is in possession and

of which it claims to be the owner under substantial

claims, and such injunction issued before the title of your

petitioner had been adjudicated and determined in an

action at law,

3. That the Court holds that a permanent injunction

may issue for an alleged trespass of real property of

which the alleged trespavsser is in possession under claim

of title, and where no irreparable injury has been shown

by appellant.

4. That the Coiu't has inadvertently applied a rule to

sustain a permanent injunction, which has not heretofore

been applied, except in cases of tempora/ry injunctions to

maintain the status quo of the property pending the de-

termination of the legal title, and which, even in the case

of temporary injunctions, was limited to the extraction

of mineral, oil, or gas from the land, or the cutting down

of ornamental or other trees, the value of which could not

be justly estimated in an action for damages.

5. That the Court apparently assumed that the decree

of the Circuit Coui*t gave your petitioner the right to all



the water of Willow ("reek as a'iaiiist appellant, whereas

the relative priority, or the right to the use of water as

between appellee and appellant, was not involvied in the

case, and the decree of the Circuit Court did not deter-

mine such rights, or give appelleie the right to take any

water to which appellant was entitled under the law ; but

it left the parties to adjudicate their water rights before

the Board of Control or other tribunal established by the

laws of the State for the adjudication of such rights. Ancl

the decree of the Circuit Court should not be reversed or

set aside because of what is therein said on the question

of water rights, for under the laws of the State ( Sec. 6526

of L. O. L.) irrigation companies ''have the right to take

fronn anij running stream in this State and store away

any water not needed for immediate use hy any person

haring a superior right thereto."

Your petitioner in this petition aims simply to show

that there is sufficient probability of error to justify a

rehearing and a reargiiment of the cause, and no attempt

will be made in this petition to exhaust the subjects

under discussion or cite all the authorities bearing on the

questions raised. In support of the errors alleged, the

following brief argument is submitted.

Argument.

1. The ground is mineral in character^ and the deter-

mination of the title thereto should aivait the de-

cision of the Supreme Court of the United States

in the cases certified to it from this Court involv-

ing mineral exceptions in the patents.

No two of the Judges of this Court agreed upon any



one error in the decision of the Circuit Court. Judge

Gilbert held that the decision of the Circuit Court should

be affirmed; Judge Eoss held that it should be reversed

for the reason that the mineral exception in the patent

was void, and Judge Morrow did not agree with either

Judge Gilbert or Judge Ross, but held that the decision

should be reversed for the reason that it did not appear

that the particular ground upon which the dam was situ-

ated was included in a valid mineral location, and that by

reason thereof the title of complainant thereto was good

under its patent. Judge Morrow further held that the

decision of the Circuit Court should be reversed because

appellant was entitled to the natural flow of the creek

"to the extent of the overflowed land."

The question of water rights we shall discuss later, but,

in passing, we desire to saj that there was no adjudica-

tion by the Circuit Court relative to the water rights of

th|e parties ; that matter was left to be determined by the

Board of Control, or the tribunal established for such

purpose by the laws of the State of Oregon. It was suf-

ficient that appellee had under the law the right to store

both the flood waters and the natural flow of tlie creek

when no damage therefrom would result to appellant, and

we do not believe this Court intended tO' hold that your

petitioner should not be permitted so to do. If it did, the

decision is most far-reaching in its effect.

Th.e reasons assigned by Judge Ross for reversing the

Circuit Court were fully discussed in appellee-s brief.

His decision rests ui)on the sole proposition that the min-

eral exception in the patent is void. As that m^atter has

been certified to the Supreme Court in other cases, we

deem it unnecessary to discuss it here, for we assume that



this Court will not forestall the decision of the Supreme

Court on that point. If the decision of that question is

essential to a determination of this case, then the case

should await the decision of the Supreme Court on the

question.

Judge Morrow's decision rests primarily on the propo-

sitiom that the ground upon which the dam was situated

was not included in a valid mineral location, as shown

by the certified copies of location notices includied in the

record. ^Ye respectfully submit that the question whether

the ground was held, or pretended to be held, under a

valid mineral location on file in the County Recorder's

office, is not controlling. If the mineral exception in the

patent is valid it applies to all mineral ground, hefore it

is included as well asi after it is included in a valid min-

eral location. It is the existence of mineral and not the

existence of a nvmeral location, or «• location notice, that

must determine whether the g?-oiind is excluded under the

mine^'al exception in the patent.

That the gTOund on which the dam is situated isi min-

eral groTind within the meaning of the public land lawt«v

we think is conclusively established by the record. That

it is legally included in a valid mineral location is by no

means clear. The record does show, ho^iever, that the

creek was located under the placer mining laws for sev-

eral miles^ extending from a point about two and one-half

miles above the dam to a point at least onie mile below

the dam, and that it had been mined according to the

custom of placer mining for some forty years before the

commencement of this suit. The location notices in the

record do not all describe the ground according to the

government survey, especially those made prior to No-



vember, 1894. Those made in November, 1894, and after

that date, describe the gi'ound according to the govem-

ment sur^-^y. Tbe others were what are usually knoT\Ti

as "gulch placeirs;" the parties located the creek bed and

followed the meander of the stream. The Boswell placer

claim,, located November 21, 1894, follows the creek bed,

taking in both sides of the stream, as shown on plaintiff's

Exhibit No. 1 (record p. 1027), in sections 20, 21 and

28, covering 160 acres. The Thomas placer claim was

located on November 21, 1894, by Thomas J. Eddy; it

covers 20 acres, and presumably was intended to follow

the creek bed. The creek, if correctly located on plain-

tiff's Exhibit No. 1, extends through the claim, and it

should be noted that the south line of the Thomas placer

claim is within 660 feet of the dam, as shoA^n on plaintiff's

Exhibit No. 1.

The Last Chance claim was located ou December 21,

1895 (record p. 956), and cover** the E^ of the SW^SWi
of Section 27. This claim was undoubtedh' intended to

follow the creek bed, and there is a palpable error either

in the location of the creek on plaintiffs Exhibit No. 1,

or in the djescription of the gTound located, as found in

the notice, as fully half of the claim lies on top of the

butte or canyon. It should be noted, however, that the

claim, even as sihown on the map (plff.'s Ex. No. 1), is

within 600 feet of the dam and lies below and to the east

of the dam. This ground was subsequently relocated in

1897 as the Prosperity Claim (rec. p. 968), and still later

as the Otilda Claim. The Insenliofer Claim was located

on January 28, 1897 (rec. p. 966). This covers ground

in Section 27 within 600 feet of the dam, and it would

seem that there is error either in the map (plff.'s Ex. No.



1) or ill the location notice, as the ji^-ound describetd in

the notice when compawd with the map appears to be

situated above tlie creek bed on the top of the canyon.

But it is clearly apparent that the locators attempted

to locate the creek bed, both at tte dam and for some

two miles or more above the dam, and for about a mile

below the dam. That fact is clearly established by the

record. The testimony of the witnes^ies is uncontradicted

that the mining- operations ciarried on under the notices,

and for forty .years or more pirior to the commencement

of this suit, were along the creek and on both sides of the

creek, both at the dam and above and below the dam.

The testimony on this point is quite voluminousi, and we

shall refer only toi the testimony of a feAv of the wit-

nesses.

Mr. C. W. Andei's (rec. pp. 581, et seq.) testifies that

he has been familiar with the mining ground in the Wil-

low Creek canyon; that the dam is loicated right at a

prominent butte or mountain peak. The witness testifies

that he prospected for many years along the creek. He
says (p. 582) :

Q. Did you prospect any below where the dam is

now located?

A. Yes, sir.

Q. Along where the dam is located?
xV. Yes, sir.

Q. Did you prospect any above where the dam is

lo<?ated ?

A. Yes, sir.

Q. Xow, did you find mineral and gold in your
prospecting—what did you find in your prospecting?

A. I found gold.

Q. Was it either above or below the dam?
A. Both above and below.

Q. You found gold when you were prospecting
both above and below the dam^^?



A. Yes, sir.

Q. Did you prosi)ect on only one or botli sides of
the creek?

A. On both sides of the creek.

Q. Did you find gold on both sides of the creek ?

A. Yes, sir.

Q. Did you see mining: operations carried on in

the canyon?
A. Yes, sii'.

Q. Where did you see those in reference to the
location of the daml site?

A. Just above the dam, with hydraulic works, just

close to where the housie is built now, down this way
from the cabin.

Q. Right close to where the dam is?

A. Above the dam.
Q. Above the dam?
A. Yes, sir.

Q. T\Tiat was used in carrying on those hydraulic
works ?

A. Pipes leading across the creek to giants.

Q. Weiie there pipes on one or both sides of the
creek?

A. Both.

Q. Did you see any work being done below where
the dam site is located:^

A. YeSy sir^ just below.

Q. TMien you were prospecting there what did
you find—about what class of ground?

A. I found pretty fair prospecting ground.
* -H- *

(p. 584)

:

Q. Do you know whether mining oi>erations were
carried on in the gulch as you have indicated down
until we will say, about 1907?

A. Yes, sir, they were worked out there. Mr.
Isenhofer worked out there.

Q. Did vou evei' see Mr. Isenhofer working out
there?

A. Yes, sir.

Q. What years did you see him in there?
A. I saw him in there from the time I first com-

menced prosi>ecting in there; that is the time Mr. Cole
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aud Mr. Martin and 31 r. AVashburu and them fellows
were mining* in there nntil 1907.

Q. Did yon ever see Mr. I^^onard Cole working in

the canyon?
A. I saw him in the canyon and. was with him in

the canyon—managing the work.

Q. Wkat is the character of the ground on both
sides of the canyon, both sidies of the creek, from say
half a mile below where the dam iSy up to five or six

miles above where the tUim is? What is the character
of the ground as to whether it carries mineral or not?

A. It is gravel bars, both sidtes of the creek, all

the way up to Basin Creek from below where the dam
is now, say a quarter or a half mile helow^ you will
find placer ground or gold-bearing gi'ound.

Q. TMiat is the land generally knoAvn as—placer
ground or mineral ground?

A. As placer mining gTound.

Q. How long has it been called that to your
knowledge?
A. I have been told for more than tliiry yeai^s.

Q. What do you know about its general reputation
as to whether it has been known as mining property?

A. It has baen called a placer mine.
* * *

(p. 580) :

Q. Do you know who was in possession of the
property on Ijpth sides of the creek, along where the
dam is located, speaking generally from the vearn
1895 until 1907?

A. Mr. Isenhofer and Leonard Cole.

Q. Was thieir possession secret or public, or how?
A. They never seemed to hide that they did not

own it—they always claimed they owned it to me and
everybcdy else that I know of.

* ' * *

Q. Amongst the people who came or visitied

around that property during those years what was
the reputation of that property as to who owned it

and who was in open and public possession of it?

A. Leonard Cole and Insenhofer.
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(p. 587) :

Q. Did 3^011 prospect all the way up the canyon
from, the lo^^''er end of the: canyon?

A. From about a quarter of a mile below the dam,
or something like that; it may have been a little far-

ther—it mijj'ht have been half a mile, I didn't meas-
ure it.

Q. What year was that?
A. I have been there all the way from 1895 up to

a few years ago.
* * *

( p. 589 )—Cross-Examinutimi.

Q. AA^hy did you go there prospecting more than
once?

A. The property was for sale and I had corre-

spondence with j)eoijle who wanted to buy mining
property.

Q. You were then investigating with a view of

negotiating a sale of it?

A. Yes, sir; I had a price for it.

* * *

Q. Did they indicate anythdng about their terms
for it?

A. Yes, sir; I think something like |30,000 they

wanted for it.

Q. They wanted something like |30,000 for it?

A. I think so.

Q. How much ground did that cover?

A. It coveined from the mouth of Mormon Basin
Greek doimi to heloio inhere the resei^voir dmn is note.

* * *

(p. 591) :

Q. They did hydraulic mining all the way for a

couple or three miles?

A. Not hydraulic mining for three miles below,

but they done hydraulic mining just whiere they got

the new house now or moved it to.

Q. That iiSi above the dam site?

A. Yes, sir; that is above the dam site. I seen

where somebody had been gTouud-sluicing from the

ditch.

Q. From thie side of the hills?

A. Where the dam is now I smo where it looked
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like yrownd-Hlmeing ]iad been done just beloic where
the reservoir is noir. There was no reservoir tlieii,

but as niear a«i I can place it it was just about there.

Q. But you don't mean to say the ditch went
down below where the dam site is?

A. Not just then; tbej extended it since.

Q. When?
A. 1903, I think; the other w'ork. I don't know

who done the ground-sluicing', but I saw that there

sincie. Robert ^Vood was there working on the ditch.

Q. And that ditch then was extended down below
the dam site?

A. About even ^^ith it or somewheres close to it.

Q. You think it was about even with the damisite?

A. Yes, sir; it might have been a little past. I

didn't exactly measure it. I wasn't there measuring
it exactly.

John Thompson, another witness for defendant, testi-

fied as follows (rec. p. 595) :

Q. Do you know how long they have been mining-

gold in that canyon?
A. Well, I seen men working there in 1879.

Q. That is thirty years ago?
A, Yes, sir.
* * *

Q. Was that canyon known as mining propei'ty

at that time?
A. Yes, s;ir.

Q. What was he mining for?

A. Mining for gold.
* * *

Q. Did you ever visit the canyon after that time?

A. Yes, sir; I come and fetchied a load of China-

men for Mr. Cole about nine or ten years ago, I shonld

judge it was; I don't know, particularly.

Q. Where did the Cliinamen come from?
A. Huntington.
Q. 'S'Miere did he take tluan to ?

A. To the cabin there on the diggings down on

Willow Creek.

Q. Mr. Cole sent them in there?

A. Yes, sir.
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Q. Did you see at tliat time where they had been
mining?

A. Yes, sir; I saw where there had been a lot of

work done.

Robert Wood testified as follows (ree. p. 600) :

Q. What was the occasion of your visiting that
property (Willow Creek placer ground) you say nine
or ten years ago, whenever that was?

A. I brought a Chinaman over there.

Q. Who caused you to take a, Chinaman over
there?

A. Mr. Cole and ]Mr. Insenhofer.

Q. What caused them to do so?

A. They had leased the ground and was going to

work it.

Q. The Chinamen had?
A. Yes, sir.

Q. Who from?
A. Mr. Cole and ]Mr. Insenhofer.

Q. Anybody else take Chinamen over there?
A. Mr. Tliompson did.

A. Yes, sir.

Q. After that time, were you ever at the mining
claims?

A. Yes, sir.

Q. Wlien were you there?
A. Se^^en years ago this fall. I had a contract

there to fix the ditch.

Q. Who did you have a contract from?
A. From a man by the name of Taylor.

Q. Did liie have a lease of it from Cole—the prop-
erty ?

A. I understood so. He had it leaised from them.
* * *

Q. How long were you working on the ditch?
A. Well, I went in September, I belierv^e, and

stayed there until sno^' drove mie out and I couldn't
work any longer. It would probably be three
months.

* * *

(p. 602) :

Q. You may state how far down the creek tlie
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ditcli exteuded iu reference to thiw butte or pit)moii-

tory. (Present dam.)
A. It j»:oet^ right beloAV it.

Q. BeloA\' the proinontory?
A. 1 finished tlie ditcli, it lies right below it down

below the canyon,
* * *

(p. 603) :

Q. When you were there and worked on the ditch

did 3 oil obsei've where thje men had been working and
mining gold?

A. Yes, sir, and mining then too. Running hy-

di'aulic.

Q. What were they mining for?

A. Gold.

Q. HoAV were they mlining and what with?
A. Hydraulic.

Q. TTiey had giants there?

A. Yes, siir.

« * *

(p. 607) :

Q. About how much did it all come to (cost of

ditch) ?

A. Well, it come to probably |1,200 or |1,400.

Q. Now was tlie work which you were carrying

on, was it done in secret, or public and open, or how?
A. It was public, yes, sir.

Q. Was it open so that anyone could see and
knoAv ?

A. Win-, of course.
•H- * *

Q. W^as there any objection raised by anybody to

the mining; work or your work there?

A. No, sir.
* * *

( p. 610 )
—Cross-Examination.

Q. Was your work a continuation of the old ditch ?

A. I coutinued thie old ditch and built a new ditch,

too.

Q. Did you build a new ditch clear from itsi be-

ginning?
A. At the head there Avas a small ditch and I

enlarged it and when it got down farther there wasi
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uo (litcli and tlieu I built a ditcli from there on down,
Q. Did YOU work on more than one ditch?
A. Yes, sir.

Q. Where wiere they?
A. One on each side of the creek.
* * *

Q. And then you extended the ditch down farther

so that it was opposite tliat butte? (Present dam.)
A. Yes, sir, a little past it.

Q. '^^'ell, you wiere there, do I understand you to

say, they were mining while 3'ou were digging that

ditch?

A. While we wasi digging on one ditch they was
mining on the other.

* * *

(p. 613) :

Q. D;id they use the water in that ditch on the

lefthand side of the cneek that fall while you were
there—the high ditch ?

A. Yes, sir.

Q. How far down to the cabin?
A. I run the water clear down below that butte

in that ditch myself.

Mr. M. D. Kelly (rec. pp. 615, et seq. ) testified that to

his knowledge the ground has for man}^ years been known

in that section as placer mining gTOiind, and that it was

owned by Leonard Cole and Mr. Insenhofer.

R. A. Lockett, one of the oldest residents in that section,

having lived below the canyon at what is kno^^^l as Dell

f(;r thirty years, testifies (rec. p. 669) :

Q. How long have you known of miines being in

that country—that gorge?
A. Oh, ever since 1868 or '9.

Q. You lia,ve known of mines being in that gorge
since 1868?

A. 1868 the big excitement was in Eldorado and
them mines have been going on pretty near the same
as Malheur City.

Q. What has been the reputation of the ground in

throuiih that canvon as to whether or not it is mining
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grouiKl and iniuiug claims for tlie last thiily - live

years?
A. They liave been mining there morie or less ever

since?

Q. lias the property been genei'ally known as

mining property ?

A. Oh, yes, sir.

Q. Have you known of Leonard Cole mining up
in there?

A. Well, 1 knowied of him having the mines; 1

never was there when he was mining.

Q. Do 3'ou recall the time when you first learned

of him owning mining claims in there?

A. Well, 1 guess about 1895. I remember they

wieut in there about that time. Hiui and Insenhofer

went to work there and they worked there off and on

and when they wasn't working there they had other

parties working there.
x- * *

Q. Do you know whether or not Cole and Insen-

hofer had po'SSiession of this mining property until it

was taken over by Mr. Brogan and his company?
A. I know they always owned the mining gTound

and I know they made a transfer conveying this. That
has been known all over the neighborhood—all over

the creek there.

Q. Transfer of it to Brogan or his companj'?
A, Yes, sir.

Mr. Emory Cole (rec. p. 695), after testifying that

Leonard Cole had been in possession of the mining protp-

erty in question for more than twelve yeai*s, says:

"So far as I know, he has been in possession of

that and working in theiip during the working sea-

son.''

Q. Has his possession been pul)lic or open and no-

torious or secret and hidden?
A. Well, it has been 0]yen and notorious so far as

I ever kne^^' anything about it at all.

Q. You may state what the general knowledge is,

if you know, as to his possiessicu ;nul tlie numner of

his possession.
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A. He has not been molested in an}' way that I

know of. He has offered it for sale a number of

times, and has been negotiating in different ways and
I never heaixl of anyone objiecting.

* * * There was mining in there whein I first

\^'ent there, the first time I was ever there, and I

think that was in 1874 or 1873, or along there some
timje.

Q. Even at that time yon may state what was the
general reputation of the ground as tO' whether or not
it A\'as mining pro^jerty or carried gold or mineral.

A. That was the reputation of it so far as I know.
* * * It has alwa^'s been considered mining

ground.
* * *

( p. 726 )
—Cross-Exam illation.

A. Well, I don't know of any place of any distan/ec

or any consequence from below the dam site up to

the head of the ditch that there has not been some
mining done, every bar or every little flat or hillside.

Q. You don't mean to say there was ever any
mining done below the dam site except prospecting
and perhaps a little sluicing with hand-sluicing?

A. There was a good dieal of hand-sluicing and
prospecting and rocker work done.

Q. Very much done below the dam site?

A. I have heard people say they ^^'orked there.

Q. Did you ever seiei any place there where that

was done?
A. Yes, sir.

Q. Where was that?
A. Below the dam and from there on down until

the last five or six years. There was a waterspout
came down and obliterated a few of those places.

* * * These flumes and sluices were left there

all the time, yes, sir, pipes and nozzles and tools.

Leonard Cole testifies (rec. p. 768) :

Q. 1891 up to the date of 1908 when you delivered

the deeds to the defendant company, who was in pos-

session (referring to ground in dispute)?
A. Mr. Insenliofer and myself has had continuous

possiession of that ground since 1894 up to the time
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we tiirued it over to the Willow River Laiid & Irriga-

tion Coniipany.

Q. You may state the kind of possesKsion you had.
A. A\ e had ANork there every year and. water run

through the ditches every year, and had men engaged
in mining there every year.

Q. You may state whether the; possesision which
you had ^^as a secret or hidden possession or how.

A. It \\as an open, notorious poissieission.
* * *

Q. Then you were holding them under the mining
claim act of the United States?

A. Yes, sir.

* * * I filled every requirementi of the law in

regaird to the mining law.
* * * In 1895 I spent |4,400. * * There

never ^^'a8 a year there waisn't |200 spent on every
claim. Mining ivas done both on the upper end of
the claim;, up. and down the creek on both sides, and
below the dam, and, on both sides of the creek below
the dam, and right at the dam where the dmn stands
now.

As stated before, we have onl,y taken the testinnony at

random of some of the witnesses bearing on the quiestion

of adverse possession and mineral character of the gTOund

(m which the dam is situated. From it there can be no

(luestiou that the entire creek for several miles, commenc-

ing a mile or so below the dam and extending several miles

above thiei dam, was held by Leonard Cole and others as

raining ground. The record is undisputed that they sold

their mining claims to your petitioner for |20,000 as a

site for the dam and proposed reservoir. They must have

had some color of title and some claim of ownership in

order to effect a sale, for your petitioner was simph^ seek-

ing to secure a right of way, and it would indeed be absurd

to pay Cole and his associates |20,000 for ground Avhich,

if it were not mineral or owned by them, could liave been
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purchased from appellant, or in any event condemned, for

a nominal sum; for it is admitted by all that the ground

has no value for agricultural purposes, or for any purpose

ether than mining or as a dam site.

The Circuit Court considered all the evidence, including

the letters between the agents and officers of appellant.

Extracts from many of these letters are set out on pages

50 and 51 of appellee's brief, and we deem it unnecessary

to repeat here what was there said. It is sufficient to say

that it was conceded by all that the land claimed by appel-

lant as being trespassed upon in this case by appellee was

placer mining ground, known and regarded to be such

since about 1862. Appellant in its complaint shows clearly

that the land has no value for any other purpose, for it is

alleged (rec. j). 6) :

''That said Willow Creek from the point where it

enters Section 21, Township 14 south. Range 42 east,

hereinbefore described, down to a point near the

northwest corner of Section 14, Township 15 south.

Range 42 east, runs in a narrow canyon, the sides of

which are abrupt and in places almost perpendicular;

that at said last named point the canyon opens out

into a wide valley extending in a southeasterly direc-

tion al)out 30 miles to the junction of said creek with
Malheur River."

The dam in question is being constructed in the canyon

above described and there should be no difficulty in deter-

mining from the evidence in this case that the land in-

volved is more valuable for mining than for agricultural

purposes. It is not necessary that it should continue to

be more valuable for mining than all other uses to which

it might be applied, other than agriculture. That it may
be desirable and especially valuable for dam site purjwses
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does Dot affect its classificutioii under the act of CongfesS

under which appellant claims title to its lands. Mineral

ground does not always continue to be valuable for mining

purposes, and there c;ni be no authority for the proposi-

tion that if the land was originally mining gTound, and by

that reason excluded from the grant, it will pass to appel-

lant after the minerals have l)een extracted. Nor does the

fact that appellee may now be devoting it to uses other

than mining affect its original character or classification.

If the gTound in question was originally subject to clas-

sification as mineral ground, as distinguished from agri-

cultural lands, the opinion of Judge Morrow should not be

sustained. For if the ground was mineral it must either

-abide the decision of the Supreme Court in the cases certi-

fied to it, or else the Circuit Court sliould have been

;affirmed under the well recognized rule that if the ground

.at the time the patent is issued is known to be mineral,

iitle to the mineral land does not pass under the patent.

Van Ness vs. Rooney (Cal.), 116 Pac. 392.

Barden vs. N\ Pac. Ry, Co., 154 U, S. 288; 38 L.

Ed. 992,

Reynolds vs. Iron S. M. Co., 116 U. S. 687; 29 L,

Ed. 771.

Chicago, Q. M. Co. vs. Oliver, 75 Cal. 194.

2. Permanent Injunction will not I^sue agcdnst an

Alleged Trespasser in Possession under a bona fide

and Substantial Claim of Title, until the Title has

been Determined in an Action at Law in complain-

anfs favor.

The learned District Judge who decided the case in the

Circuit Court said ( rec. p. 51 ) :

"The complainant is not entitled to the relief sought

bv injunction for two reasons: (1) The title to the
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faiid upon which defendant is constructing its danr
and reservoir is in dispute, and should be settled at

law. (2) The complainant has not shown that it wilL

be substantially injured by the impounding of the-

flood or waste waters of the stream,"*

Judge Gilbert, in his dissenting opinion in this case,

reached the same conclusion. The law as stated in the dis-

senting opinion and by Judge Bean in the extract quoted

is sustained not only by the great weight of authority, but

we think there is no exception to the rule when it comes

to the matter of issuing a final or permanent injunction.

In the issuing of temporary injunctions a few exceptions

to tlie above rule are recognized. But it is doubtful if the

case at bar, if it was a question of a temporary injunction

instead of a. final decree or permanent injunction, Mould

eome within the exceptions recognized by the authorities.

It is useless, however, to consider that question, for the

cause is here upon appeal from a final decree.

An examination of the cases cited in Judge Morrow'si

opinion Avill show that they do not sustain the proposition

to Avhich they are cited, or the question whicli the Court

is in this case required to determine. Those cases sustain

only the well recognized rule that where the title is in

dispute the Court will not only decline to issue a perma-

nent injunction, but it will only issue a temporary injunc-

tion for the purpose of maintaining the status quo of the

property pending the outcome of the law action to deter-

mine which of the contending parties holds the legal title,

and it will not issue a temporary in j miction except in

exceptional cases where the damages which would result

are of such character that they can not be justly estimated.
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It will be found ii|)()n an oxamination of those cases and

the auth(u-iti('s <i('n(M'ally on tliis subject that the doctrine

is limited to cases where the value will be subtracted from

the huid i)endiiiji the outcome of the action at law, and

where no fixed standard can be found for ascertaining- the

damages sustained. Tlie doctrine has been limited to the

extractiim of minerals, ^as and oil from the land and to

the cutting of omamental trees and timber, and a few

other cases where the material taken is of peculiar value.

Th case of Erhai-dt vs. Boaro, 113 V. S. 537, 28 L. Ed.

1116, was cited by Judge Morrow. That case involved

mineral ground, and the injunction suit ivas brought in

md of the act Ion- at law to det'ermme tlve title, Tlie de-

cision in the law action is reported immediately preceding

the decisi<m in the equity suit. Justice Field wrote the

<^)pinion for the Court, and immediately following the

statement quoted in Judge Morrow's opinion in the case

at bar we find the following limitation on the rule

:

"The authority of ihe Court is exercised in such

cases, through its preventive writ, to preserve the

property from destruction pending legal proceedings

for the deteyniination of the title. (Citing cases.)

"As the judgment in the action at law in favor of

the defendant has been reversed, and a new trial or-

dered, the reason which originally existed for the in-

junction continues. The decree of the Court below

must therefore be reversed, and the cause remanded,

iritli directions to restore the injunction until the

final determination of the action; and it i-s so or-

dered/' (Our italics.)

It is apparent that the authority cited sustains our con-

tention and the decision of the Circuit Court and the posi-

tion taken by Judge Gilbert in his dissenting opinion in

this case. It is likewise apparent that this authority was

inadvertently cited in Judge Morrow's opinion in support

of a rule which it clearly does not sustain. We think this
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Court would do itself a gross iu justice if it couimits< itself

to the proposition that this limited and exceptional rulev

applied only to temporary injunctions, may he extended

to permanent injunctions under the facts disclosed by the

record in the case at bar. The record shows that

:

1. There is a bona fide and sul)stantial dispute over

the title.

2. The defendant is in jjossession, and its predecessors

in interest have been in passession for some- thirty or fortr

years.

3. The ground is claimed to be mineral, and therefore

excluded froui the patent to appellant on two proposi-

tions :

(a) Th-at the patent excludes all mineral ground

\vh«th«r known to be mineral or not at the time the grant

was made, or at the time patent issued,

(b) That it at least excludes gTound known to be min-

eral at the time the patent was issued.

4. Defendant claimed title by adverse p(!ssession for a

period far exceeding the ten years prescribed by the Ore-

gon statutes.

5. No action at law has been commenced' by complain-

ant to determine its k^al title.

6. The damages sustained can be clearly estimated or

determined, for the complaint shows that the land has

merel}' a nominal value, and in any event has no peculiar

value rendering it imi3ossil)le to estimate the damages;

hence no irreparable injury has been shown by api>ellant.

It is unnecessary to review the other cases cited in

Judge Morrow's opinion; it is sufficient to say that they

all support the rule announced by the Supreme Court of

the United States in Erhardt vs. lioaro, -siipra. The land
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nivolved is in)t clainicd to have any special value to appel-

lant for any j.iirpose. It is allpucd to lie a mere rocky

'Canyon, tuid tljc rock has no ]»«^(u]iai* value;—it is not

claimed ti) have any value. It is at mos-t a. mere technical

trespass, with the apixdlee in possession under claim of

title, and it and its predecessors in interest for some fif-

teen or twenty years precedini»- the commencement of this

suit have expended larye sums of money wcu-kini; and

equippin<>- the property for mining purposes, without ant

objection or protest from appellant or any one else claim-

ing to be owner. It was not until after your petitioner

liad purchased the ground, paying ^$20,000 for the rights

of the mineral claimants, and had expended considerable

money in the construction of the dam, that appellant first

made any protest or claimed to be the owner.

On the question as to the issuance of injunctions where

the title is in disjjute, and as to what constitiites irrep-

arable injury within the meaning of the law in cases of

this kind, we shall cite only a few of the leading cases.

The Supreme Court of Xorth Carolina, in Gause vs.

Perkins, 3 Jones E(]uity, 177, has stated the fundamental

principles clearh. The case has been for years recognized

as a leading case on the subject and has been cited repeat-

edly by the Courts and text writers. The Court there said

:

"The general rule is, equity does not extend its

jurisdiction either to offenses against the public or

to civil trespasses. In reference to the former, no
exception has \kh'\\ made; but in reference to the lat-

ter, an exception has been allowe<l after much hesita-

tion, and jurisdicticm assmned for the prevention of

torts or injuries to property, by means of the writ of

injunction, under cc^rtain restrictions; namely, two
conditions must (-(mcur in order to give jurisdiction:

the plaintiff's title must he (idinittcfJ, or be established
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l)y legal adjudication, aud the threatened iujiirr

must be of such a nature as will cause irreparabk

damage.
"The ground of the first restriction is oh r ions; a

court of equity can not pass upon the legal title ; to do'

so would convert a bill in equity into an action of

ejectment. It is not necessary, however, tluit the legal

title should be establislu^l before the aid of a court

of equity is asked for, bet;ause the injury may be com-

mitted before a trdal at law can be had ; and when the

bill sets out that an action lias hem or is ahont to he

instituted for t.Jic purpose of cstahJisliinf/ the title,

equity will exert its power of injunction in aid of the

action at law, by taking care of the subject-matter of

the action, but without assuming jiu'isdiction to de-

cide the (juestion of title : Irwin vs, Davidson, 3 Ired.

Eq. 316.

"The ground of the second restriction is equally ob-

vious. If a court of equity interfered to prevent an
alleged trespasser from doing ordinary acts of own-
ership, such as cultivating the land, clearing and
opening new fields, etc., a bill for an injunction would
accompany a declaration in ejectment almost as a

matter of course, causing not only much private loss,

but great detriment to the public. Fields already
cleared would lie idle, woo'tdland that in a country like

ours ought to be cut down and cultivated, would
stand wild and unproductive, and the valuable
products of our forests would no longer swell the tide

of trade.

"In the application of this restriction, much diffi-

culty occurs in defining what injury is irreparable.

The word means that which can not be repaired, re-

trieved, put back again, atoned for. The most abso-

lute and positive instance of it is the cutting down of

'ornamental trees,' such as the noble oaks in our
statehouse grove. *A tree tluit is cut down cannot be
made to grow again.' But the meaning of the word
'irreparable,' pointed at by this example, is not that
which has been adopted by the courts either in Eng-
land or in this state. Grass that is cut down can .not

be made to gTow again; but the injury can be ade-
quately atoned for in money. The result of the cases
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Jiatl^ fi^iture, so that conipeiisation in money cannot
atone for it; where from its nature it may be thns
atoned for, if in the particular cas'e the party be in-

solvent, and on that aeconnt unable to atone for it, it

will be considered irreparable." (Our italics.)

Pomeroy in his treaties on Equitable Remedies and

Equity Jurisi)rudeuce, section 495, last edition, says:

"The term 'irreparable' has been often defined by
the courts in varyino- language. It is believed that
the characteristics wliicli tlie courts should seek as

certainly making an injury as irreparable, and wliicli

the majority of the decisions show to, be its essential

features are: (1) That the injury is an act which is

a serious change of, or is destructive to, theiproperty
it affects either physically or in the character in

Avhich it has been held and enjoyed. (2) That the
property must have some peculiar qualitj/ or //.sr such
that its pecuniary ralue, as estimated hij a jury, tcilt

)iot fairly recompense the owner for the loss of it.

In the application of this test, however, there are

many conflicting decisions. Thus, some courts treat

land as per se property of peculiar value and will

enjoin destructive trespasses to its substance without
regard to the (question whether, in the particular case,

it really does have any peculiar value or not. By
these courts it is made a subject for protection by in-

junction just as in cases of contract it is a subject for

specific performance without reference to its quality,

use or value. Other courts, however, in similar cases

have taken the attitude that the question, whether an
injury is irreparable or not, is an open matter of fact

to be inquired into in every case, and have refused
injunctions against destructive trespasses because the

value of the land injured tvas small, ond it had no
peculiar use or quality for the owner.'- (Our italics.)

The author cites in support of the last proposition the

following cases

:

Jerome vs. Ross, 7 Johns. C'h. 315; 11 Am. Dec. 481.
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ffassett vs. Salisbury, etc., Mills 47 N. H. 426.

Ocean City E. C^o. vs. Bray, 55 N. J. Eq. 101; 35^

Atl. 839.

Crescent Min. Co. vs. Silver King ]Min. Co., IT

Utah, 444; IT Am. St. Rep. 810; 54 Pac. 244.

Schustei- vs. Myers, 148 Mo. 422 ; 50 S. W. 103.

King vs. Mnllins, 27 Mont. 364 ; 71 Fac. 155.

Harley vs. Montana Ore Purchasing Co., 27 Mont.

388; 71 Pac. 407.

The case of Jerome vs. Ross, cited supra, appears to be

the leading case in this countrv. It was the last case de-

cided by Chancellor Kent, and the clear logic and pro-

found learning of the author stand clearly forth m tliis

case. In that case, as in the case at bai-. defendant was

engaged in the construction of a dam and an injunction

was sought to restrain him from taking away certain rock

from a ledge on pbiintiff 's premises. The Court said

:

"I have not been able to satisfv myself that the bill

contains sufficient ecxuity to warrant the- injtinction.

The bill ctmtains a charge of trespass by entering

upon the land of the plaintiff and digging and throw-

ing up and carrying away large parcels of stone from
a ledge of stone and mass of rock on the premises.

Several actions have been commenced in a cotirt of

record to recover damages f(U' this trespass, but it is

not stated that any of those actions have been brought
to trial. One action has likewise been instittited be-

fore a Justice of the Peace and that action has been

tried, and the plaintiff recovered damages to the

amount of twenty-five dollars. The plaintiff has his

complete and perfect remedy at law for the trespass

as often as it may be repeated, and the only qtiestion

is, whether the injul'y be so ruinous and iiTeparable

as to call for the extraordinary interposition of a

court of equity.

"'Tlie bill docs iiol jn-clciid that the fcrlffc of rod:
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.uj)oit which I lie trespass icas committed was of anjj

particular use or raluc to the plaintiff, or that lie

ever did or ever intended to upplji It to any valuable

purpose. The plaintiff speaks of the Jnjuri/ as irrep-

arahlc, because the loads of stone taJxcn from the mass

•of rock can not he replaced or restored; but as he does

not state that the rod- was of any ifse to him, as

proper or fit for huildiny, fenciny, etc., or that it ims

even desirable as an object of ornament or taste, there

was no need of having the same identical frayments

of stone replaced, and tJie injurij was not, in the sense

^of the law, irreparable. It was J^usceptible of a per-

fect pecuniary compensation. The case tlierefore

seems to resolve itself into this single point, whether

a court of equity ought to interpose by injunction to

restrain a trespass, when the injury does not appear

to be irremediable and destructive to th? estate, and

when the ordinary legal remedy in the courts of law

can afford adequate satisfaction.

^'The English Court of Chancery is now in the habit

of granting injunctions in trespass when the case is

peculiar and special, and even this practice came into

use long subsequent to the date of our revolution. As

late as 1780, Mogg vs. Mogg, Dickens, 670, Lord Thur-

iow directed a search to be made to see if there was

an instance of an inj miction where a mere trespasser

entered upon and cut timber, and as no such prece-

dent could be found, he denied it even in cases of

trespass in cutting down tinil)er. But since that time

the practice has been introduced, and justly and rea-

sonablv applied to special cases, where irreparable

ruin would have followed the refusal to enjoin the

trespass. It was allowed by Lord Thurlow in Flem-

ing's case, cited Yes. 147, where the defendant had

Avorked from his own land into the coal mine of the

plaintiff, and that case was followed by Lord Eldon,

6 Ves. 147 ; 7 Id. 307, on the principle that iiTeparable

mischief and ruin of the property as a mine would

be the consequence if the party was not stopped. On
the same ground the injunction is granted against

diverting a water-course from a mill: 1 BrO; 588;

against the destruction of timber: 10 Ves. jun. 290;

against the taking of stones of a peculiar value: 17

Id. 128; or stones from a quarry: 18 Id. 184.
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"lUit all these are cases of great and irremediable'

luisehief, wliicb damages could not compensate, be-

cause the mischief reaches to the very substance and
value of the estate, and goes to the destruction of it

in the character in Avhich it is enjaved. The present
case is in no reasonable sense analogous to those

cases. The plaintiff does not arer or show that the
'ledge of stone and mass of rock* on which the trespass
is committed, is of any e.ssential use, or that he does^

or can apply it to any valuable purpose. It is very
possible that this 'ledge of reck* nmy be some precip-

itous, naked, barren hill, absolutely worthless for any
oth(U' purpose than that to which tho defendants ap-
ply it. Is the case, then, to be compared to that of a

lead or coal mine, or a qtiarry of marble, or a fine

building or prei-iou.s stone, or a grove of timber, or a
mill estaldishment, which the Court of Chancery has
thought proper to protect from tres^ias^s and ruin by
the strong and menacing hand of an in] miction? Cer-
tainly not; and if the plaintiff is entitled to an in-

junction in this case, I do not see why every man in

possession of laud may not call for an iniuuction to

protect him from his neighbor's trespasses in every
possible case.

"The objection to the injunction in cases of private-

trespass, except under very special circumstances, is

that it would be productive of pul)lic inconvenience,
but drawing cases of ordinary trespass within the cog-
nizance of equity, and l)y calling forth upon all occa-
f?ions its power to punish l»y attachment, fine and im-
prisonment, for a further commission of trespass,
instead of the more gentle common law remedy by
action, and the assessment of damages by a jury. In
ordinary cases, this latter remedy has been found
amply sufficient for the protection of property, and
I do not think it advisable upon any principle of
justice or policy, to introduce the Chancery remedy
as its substitute, except in strong and aggravated in-

stances of trespass, which go to the destruction of the
inheritance, or where the mischief is remetliless. This
was the opinion and doctrine which I had occasion to
declare in the case of Stevens vs. Beekman, 1 Johns.
Ch. 318; and it appears to be the English doctrine.



:aiicl the practice of this Coui'i has been iu conformity
to it. / do not I-now a ca-sr jn ivhieh an injunction
has hern (jran ted to restrain a trespasser, merely be-

cause 111- iras a trespasser, without shoijyintj that the
proprrt}! itself was of preuJiar Value, and could not
well admit of due recompense, and would he destroyed
by repeated acts of trespass. In ordinary cases, the
damages to be assessed by a jnry will be adequate for

a check and for a recompense. Every man is un-
doubtedly entitled to be protected in the possession
and enjoyment of bis property, thouoh it may be of

no intrinsic value. He may have on bis land a large

mound of useless stone or sand, which he may not
deem worth the expense of inclosing, and yet it would
be a trespass for any person to remove any portion
of the stone or sand without his consent; and he
would be entitled to bis action even though the dam-
ages were nominal. But would it be proper for this

Court to assume cognizance of such a trespass, and
lay the interdict of an injunction upon it? t appre-
hend not.'" (Our italics.)

Appellee is entitled to trial by jury in an action at law

us to its title. The mineral character of the land and

whether it has been located and held as mineral ground are

questions of fact to be determined by the juiw. The same

is true as to the nuestion of adverse possession. Orderly

procedure foi' the dietermination of the matters iu dispute

demands that these quastions be determined before a per-

manent injunction issues, enjoining appellee from using

the dam or utilizing the ground which it now is and for

many years has l)een in possession of under a claim of

title. It woubl indeed be an anomaly for a Court of

Equity to enjoin the OAMier from making a lawful and

proper use of his own property. We may add here that

it is a Aiolent assumption for the Court to assume that

nothing whatever has been done on this dam since the

testimony was taken some three and one-half years ago, or
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since the case was decided by the Circuit Court some tSvo*

years ajro. The Circuit Court having- declined to issue an

injunction, it should not be assumed that the dam has not

been completed, or that all damage which could accrue

from its construction has not already accrued.

The injunction would now, in order to be of any effect,

have to be mandatory in its character, requiring the abate-

ment of the dam, and this before the title to the property

on which it stands has been determined. ^Vliile the record

does not show it in this case, we think it clearly appears

from the accompanyiilg- case between the parties (cause

No. 2073) that the dam in question has been complete-d

to the extent it will be completed, but that it has been con-

verted simply into a diverting dam and is not a I'eservoir

dam, so that no damage Avhatever can result to appellant

from the back-water or from the reservoir, and the only

complaint which it can have as to this dam would be due

to the rocks taken from the side of the canyon and used in

the construction of the* dam. The reservoir proper was

changed to another site some seven miles above the dam
now in question. From that reservoir the water is turned

into the channel of the cree^k and carried some seven miles;

down the creek to the dam involved in this, action, and by

the latter it is diverted into the canal conveying it onto

the lands which are being reclaimed under appelleer's irri-

gation system; and the dam in question instead of being

loo feet in height as alleged in the bill, and as originally

contemplated, is in fact only about ten feet in height, and

does not hold back any of the flood Avaters or the natural

flow of the creek, or back any water upon any of appel-

lant's lands; hence, the many questions which the Court

has been urged by appellant to determine, and the alleged
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injuries which it will sustain from tlio back-wator and

from the erection of (lie dam described in the bill, are now

in reality bnt moot questions; and the only liv^ question

left in the case is the title to the land upon which the

small dam actually constructed, is situated.

3. Insolrrncj/ ax <i Siihsfifufr for Irrrparahlc Injury.

It is suggested in the opinion of Judge ^Morrow that ap-

pellee is now insolvent. AVe believe that matter should not

enter into the decision of this case. It Avas not hinted at

in the complaint ; it is a condition that has developed long

after the trial of tlie case and long after the decision of the

Circuit Court, and the learned District Judge who decided

the case in the Circuit Court should not be reversed for

lack of prophetic vision. And it may be added here that

the harassing and annoying litigation which appellant has

been able to maintain is by no means the least consequence

contributing to appellee's insolvency.

Stripped of all its frills, the proposition that the injunc-

tion may now issue because of appellee's insolvency, leads

to this : That if complainant in a suit for an injunction

is not entitled to the relief prayed for, or any relief at the

time suit is instituted, or at the time it is tried and deter-

mined by the Trial Court, he may nevertheless secure the

injunction in the end if he can maintain the suit long

enough in the courts with such harassing results and at

such expense as to force the defendant, who was otherwise

in the right, into bankruptcy.

The case at bar, however, is not one in which the insolv-

ency of appellee should under any circumstances be con-

sidered. Assuming for the sake of argument that the dam

in question is on laud to which appellant will eventually
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be able to establish title, it is couceded that it wjis cmi-

structed at considerable expense, and that the land af-

fected by it is of no value whatever, except for a dam site.

(Appellant no>v diiims it has no value for mininj^i- pur-

poses.) The work therefore Avhich aTipelfce is" doing, or

has done on this prop'^-rtj^, is not desfruclirr of its value,,

but on the contrary increases its value, imd niiplies thi^

iiTound or the laud rccupied by the dam to tlie (nily pur-

p(^se for which it n;»s any value. The sitnntiou is ]-adic:illy

different from cases where the values are s^uhtracfcd from

the ground, as in case of mining and the cutting of trees.

Here values are added to the ground, and if the land is

eventually decided to belong to appellant it can not be

injured hy the improvements which have been placed

thereon by appellee. The latter, if it should desire to con-

tinue to use the daui, wouM then have to condemn the nec-

«!ssai"y rights of way and pay for the same in accordance-

with the laws of the State of Oi'egou for the taking of pri-

vate property under the power of eminent domain.

We apprehend the courts would find no difficulty in

enjoining the use of the dam either as^ a nuisance or con-

tinuing trespass until the damages assessed in the con<lem-

nation suit were paid. AVe may add, however, that appel-^

lee and those representing it are able, readj' and willing to*

give whatever bond may be deemed necessai\y to protect

appellant against any judgment it may secure for dam-

ages.

Pomeroy in his Avork on Equitable Remedies, section

497, in discussing the effect of insolvency of the defendant

in cases of this kind, says

:

"When, however, the legal remedy is not rendered
inadequate because of the defendant's insolvency, as
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when tlio (Icsired relief is i)()ssessi()ii of the hnid whicli

maj he procured hv the ordinary possessory action at

law, the injnnction will he refused/'

^^'here a i)erson undertakes to take l)y force land desired

for a puhlic use, without complyino- with the condemna-

tion statutes, courts are liheral in thei granting of injunc-

tions, and recjuire the promoter of the puhlic use to pro-

<ceed in accordance with the laws for the condemnation of

property',

Mr. Pomeroy in discussing that question, in section 499

of the work ahove cited, sa^'S

:

"An injunction grimted in such cases may be an
absolute one which forbids defendant further to tres-

pass till after proper condemnation proceedings, or it

may be so framed as to reach the same end as such
proceedings would, and thus save a second legal ac-

tion,"

And in section 473, the same author states the rule as

follows

:

'"^A'here a corporation which has the right to ac-

quire property by an exercise of the power of eminent

domain has taken possession of property, and has

erected or is engaged in the erection of structures

thereon, but has not complied with some condition

precedent necessary to render its acts in all respects

lawful (such, for instance, as a failure on its part to

pay some person the damages necessarily incident to

the maintenance of the structure), an<l such person

appeals to a court of equity for an injunction to re-

strain the maintenance or to compel the removal of

the structure, the court to which such appeal is made
has the power to determine the amount of unpaid
damages, and to withhold an injunction, and direct

that the structure be permitted to remain and be op-

erated, provided the assessed damages are paid.

Courts of equity will, as it seems, the more readily

pursue such a course when important public inter-



ests are at stake, aud a contrary course wourd be pro-

ductive of mucli public inconvenience and annoy -^

ance."

St. Paul, M. & M. Ry. Co. vs. Western Union Tel.

Co., 118 Fed. 497; 55 C. C. A. 263, per Tbayer,

Cir. J.

City of New York vs. Pme, IS5 U. h\ 93; 22 Sup.

Ct. 592:; 46 L. Ed. 820.

McElroy vs. Kansas City, 21 Fed. 257.

Cowan vs. Southern Ry. Co., 118 Ala. 554; 23"

South. r54.

Benjamin vs. Brooklyn Union EI. R. Co., 120 Fed..

428,

In the case at bar it would seem that the most adverse

decision that should be entered against appellee would be

the application of the above rule, but that would be unjust

for the reason that the rule assumes that the title is un-

disputed, and that the plaintiff in the injunction suit is in

possession of the land, Fov appellee in this case to proceed,

to condemn would require a waiver or abandonment of all

title to the lands sought to be condemned. The Court

should not force appellee into a position Avhere it will be

compelled to abandon it& claim of title in order to secure

protection from the decree of a Court of Equity.

As stated above, should it finally develop that the title

to the land on which the dam stands is in appellant, ap-

pellee would be compelled to condemn, and it should be

given an opportunity so to do, and the solvency or insolv-

ency of appellee would be a matter of no consequence.

The Court could require the abatement of the dam or en-

join its use as a nuisance or otherwise until the damages

assessed have been paid. We submit, therefore, that the



"insolvency of aitpcllce is in any event besides the case.

There remains only to be considered that j)ai't of Jndjje

Morrow's decision whicli pertains to tlie water rights or

the storing of flood waters.

4. Storuig Flood Waterg.

-ever rights the i)arties to this snit may have to the >Vater^

of Willow Creek, seems to ns of slight importance in this

tease. This is not a suit to determine the relative priorities

of water rights; it is not to determine what rights appel-

lant has or what rights appellee has to the waters of Wil-

low Creelv. Fnder the laws of Oregon, section 6526, Lord's

'Oregon Laws, it is provided as follows, relative to irriga-

tion companies sncli as appellee:

"Snch corporation shall also have the right to con-

demn lauds for the sites of reservoirs for storing
water for future use and for rights of way for feeders

carrying water to such reservoirs, and for ditches
carrying the same away, and distributing ditches, and
shall have the right to take from any running stream
i nthis State and store away any waters not needed
for immediate use l\y any person having superior
rights thereto."

The foregoing provisions have been in the laAVs of Ore-

gon from the time when the first statute on the subject of

waters was adopted in that State, viz., 1891. Under no

other law can the arid West be developed. Appellee in its

answer disclaims any intention of taking any water be-

longing to prior appropriators or to persons having prior

or superior right thereto. It proposes to build its reservoir

and store therein such waters, whether flood waters or

natural flow, as would otherwise go to waste.

The question of how much water appellant may be enti-

tled to, or to which other water users along Willow Creek



may be entitled, is not liefore the Court for determinatiorr

in this case. This Court will certainly not take the posi-

tion that appellee shall not be permitted to store anij

ivater. So far as appellant is concerned', it can only be

heard to complain when it is deprived of water which it

has the right to apply to a beneficial use, and the iaijunc-

tion could at niosl go to the extent of enjoining appellee

from storing any water to which appellant may be entitled

under the laws of the State, and that matter should be

determined in a proper proceeding for the adjudication of

the water rights of the stream. Such a proceeding the-

record sho^^s is pending before the Board of Control, and

that body or tribunal, it may be assumed, will protect the

rights of appellant as well as the rights of appellee, and

of other water ui^^rs on the stream, AMiether appellant

had reclaimed 300 acres or 50 acres and applied water to>

a beneficial use on 50, 100, or 300 acres, or more, can not

affect the rights of appellee to store the Avaters of the

stream not othei'wise appropriated.

Wherefore, we respectfully submit that a rehearing

should be granted, and counsel permitted to submit fur-

ther authorities on and further j)resent the questions in-

volved^

Respectfully submitted,

RICHARDS & HAGA,
^Solicitors for Petitioner.

I, Oliver O. Haga, of counsel for petitionier above named,

do hereby certify that, in my judgment, the foregoing peti-

tion is well-founded, and that it is not interposed for delay,

l>ioUcitor and of Counsel for Peti^ner, ^^illolc

River Land and Irrir/ation Cofnpan)/.'



No. 2009

United States GiRcyiT Court of Appeals

FOR THE NINTH CIRCUIT.

LONG SYRUP REFINING COMPANY (a Corporation),

Plaintiff in Error,

vs.

CORN PRODUCTS REFINING COMPANY (a Corpo-

ration ),

Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States Circuit

Court of the Northern District of California.

OCT 5- I9II

Fii.MER Bros. Co. Print. 330 Jackson St.. S. K.. Cal.





No. 2009

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

LONG SYRUP REFINING COMPANY (a Corporation),

Plaintiff in Error,

vs.

CORN PRODUCTS REFINING COMPANY (a Corpo-

ration ),

Defendant in Error.

TRANSCRIPT OF RECORD,

Upon Writ of Error to the United States Circuit

Court of the Northern District of California.

FiLMER Bros. Co. Print. 330 Jackson St.. S. F.. Cal.





INDEX OF PRINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. V»lien possible, an omission from the text is indicated by

printing in italic the two words between which the omission seetns

to occur. Title heads inserted by the Clerk are enclosed within

brackets.]

Page

Answer of Defendant 4

Assignment of Errors 28

Attorneys, Names and Addresses of 1

Bill of Exceptions 13

Bond 32

Certificate to Judgment-roll 12

Citation 38

Clerk's Certificate to Record on Writ of Error. . 35

Complaint 1

Exceptions, Bill of 13

Judgment 10

Names and Addresses of Attorneys 1

Order Allowing Writ of Error and Fixing

Amount of Bond 30

Petition for Writ of Error and Supersedeas by

Defendant 26

TESTIMONY ON BEHALF OF DEFEND-
ANT:

LONG, J. M 18

Cross-examination 19

Verdict 10

Writ of Error 36













Names and Addresses of Attorneys.

GUSHING & GUSHING, Attorneys for Plaintiff in

Error,

First National Bank Building, San Fran-

cisco, Gal.

PILLSBURY, MADISON & SUTRO, Attorneys

for Defendant in Error,

Kohl Building, San Francisco, Galifornia.

In the Circuit Court of the United States, in and for

the Ninth Judicial Circuit, Northern District

of California.

GORN PRODUGTS REFINING GOMPANY (a

Gorporation),

Plaintiff,

vs.

LONG SYRUP REFINING GOMPANY (a Gor-

poration),

Defendant.

Complaint.

Plaintiff complains of the above-named defendant,

and for cause of action alleges

:

I.

That at all of the times hereinafter mentioned

plaintiff Gorn Products Refining Gompany was, and

now is, a corporation organized and existing under

the laws of the State of New Jersey and a citizen and

resident of said State of New Jersey.

II.

That at all of the times hereinafter mentioned de-
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fendant Long Syrup Eefining Company was, and
now is, a corporation organized and existing under

the laws of the State of California, with its principal

place of business in the City and County of San
Francisco, in said State, and a citizen of said State,

and a resident of the Northern District of California.

III.

That heretofore, to wit, on or about the 10th day of

March, 1908, plaintiff sold and delivered to defend-

ant, and defendant bought and received from plain-

tiff, goods, wares and [1*] merchandise for which

defendant agreed to pay to plaintiff the sum of

$2,603.45 net cash on arrival at the City and County

of San Francisco, State of California. That said

goods arrived at the said City and County of San

Francisco and were received by defendant on or about

the 20th day. of March, 1908; that on the 22d day of

May, 1908, defendant paid to plaintiff the sum of

$344.31; that thereafter, and on the 10th day of June,

1908, defendant paid to plaintiff the sum of $200.14,

and that, save and except for said two payments of

$344.31 and $200.14, respectively, no part of said

amount of $2,603.45 has been paid, and the whole and

every part of the balance of said amount, to wit, the

sum of $2,059, together with interest thereon from

the 20th day of March, 1908, at the rate of seven per

cent per annum, is now due, owing and unpaid.

WHEREFORE, plaintiff' demands judgment

against the defendant for the sum of Two Thousand

and Fifty-nine Dollars ($2,059), together with in-

terest thereon from the 20tli day of March, 1908, at

*Page number appearing at foot of page of original certified Record.
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the rate of seven per cent per annum, and for costs of

suit.

PILLSBURY, MADISON & SUTRO,
Attorneys for Plaintiff. [2]

State of California,

Northern District of California,

City and County of San Francisco,—ss.

Oscar Sutro, being first duly sworn, on oath says

:

That he is an attorney at law and a member of the

firm of Pillsbury, Madison & Sutro, the attorneys for

the plaintiff in the above-entitled action ; that affiant

resides in the City and County of San Francisco,

State of California, and has his office in said city and

county ; that none of the officers of the plaintiff cor-

poration are within said State of California, and, for

that reason, affiant makes this verification for and on

behalf of plaintiff.

That affiant has read the foregoing complaint and

knows the contents thereof; that the same is true of

his own knowledge, except as to those matters which

are therein stated on information or belief, and as

to those matters that he believes it to be true.

OSCAR SUTRO.

Subscribed and sworn to before me this 13th day of

June, A. D. 1908.

[Seal] CEDA DE ZALDO,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed June 13, 1908. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk. [3]
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In the Circuit Court of the United States in and for

the Ninth Judicial Circuit, Northern District of

California.

No. 14,732.

CORN PRODUCTS REFINING CO. (a Corpora-

tion)
,

Plaintiff,

vs.

LONG SYRUP REFINING CO. (a Corporation),

Defendant.

Answer of Defendant.

Now comes the defendant in the above-entitled ac-

tion, and answers the plaintiff's complaint herein as

follows, to wit

:

I.

Defendant has no information or belief upon the

subject sufficient to enable it to answer the allegations

contained in Paragraph I of said Complaint, and

placing its denials upon that ground, denies that at

all of the times in said Complaint mentioned, or at

any time, said plaintiff Corn Products Refining Com-

pany was or that it now is a corporation, organized

or existing under the laws of the State of New Jersey,

and denies that it is a citizen or a resident of said

State of New Jersey.

II.

(Defendant denies that said goods, mentioned and

referred to in Paragraph III of plaintiff's Com-

plaint arrived at the City and County of San Fran-

cisco, or were received by defendant on or about the
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20th day of March, 1908, or at any time prior to, on

or about the 16th day of April, 1908.

Defendant denies that save and except for said two

payments of $344.31 and $200.14 respectively, no part

of said sum of [4] $2,603.45 has been paid, and

denies that the whole and every part, or the whole or

any part of the balance of said amount of $2,603.45,

to wit, the sum of $2,059.00, either together with in-

terest thereon from the 20th day of March, 1908, at

the rate of 7 per cent per annum, or otherwise, is now,

or at all due, owing, or unpaid, and denies that any

part of said sum of $2,603.45 is unpaid, and avers on

the contrary that the whole of said sum has been

paid.

As a further, second and separate answer to plain-

tiff's Complaint herein, and as a counterclaim there-

to, this defendant alleges:

I.

That heretofore, to wit, in the month of Novem-

ber, A. D. 1906, said plaintiff offered and promised to

and agreed with this defendant, that if defendant

would thereafter give to plaintiff defendant's ex-

clusive patronage in the purchase of glucose, said

plaintiff in consideration of said defendant's there-

after purchasing glucose exclusively from plaintiff,

would thereafter share with this defendant the profits

of said plaintiff. ,That plaintiff then offered, prom-

ised and agreed to pay to defendant, on the 31st day

of December, 1907, a certain part, to wit, ten cents

per hundred pounds, of the purchase price of all

glucose that this defendant would buy from said

plaintiff during the period beginning on the first day
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of July, 1906, and ending on the 31st day of Decem-

ber, 1906, provided that defendant would buy from

plaintiff, at its reasonable value, all glucose used by
defendant during the remainder of the year 1906,

and during all of the year 1907, and plaintiff then

further offered, promised and agreed that plaintiff

would continue to share its profits with defendant

annually thereafter, in [5] consideration of de-

fendant's purchasing its glucose exclusively from

plaintiff.

That in consideration of the offers, promises and

agreements so made by plaintiff to pay to defendant

said sum hereinbefore mentioned, on the 31st day of

December, 1907, and to continue said profit-sharing

arrangement thereafter, this defendant purchased

from plaintiff between the first day of July, 1906,

and the 31st day of December, 1907, all of the glucose

used by said defendant during the last described

period.

That thereafter plaintiff pursuant to its said

promise to continue to so share its profits with de-

fendant, promised and agreed with defendant that if

defendant would buy from plaintiff all of the glucose

that would be used by defendant during the year

1908, and would pay therefor the reasonable value

thereof, plaintiff would, on the 31st day of December,

1908, pay to defendant a certain part of the amount

paid to plaintiff by defendant, for glucose purchased

by defendant from plaintiff during the year 1907, to

wit, fifteen cents for each hundred pounds of glucose

purchased by defendant from plaintiff during said

year, and plaintiff* agreed to pay said sum to defend-
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ant on the 31st day of December, 1908.

That during said year of 1907, defendant pur-

chased from plaintiff 1,245,406 pounds of such glu-

cose, and that fifteen cents for each hundred pounds

thereof amounts to the smn of $1,868.11.

That during the year 1908, to wit, in the month of

January, and in the month of March, 1908, defendant

ordered from plaintiff, certain shipments of glucose,

amounting to over 250,000 pounds thereof, and that

the same were delivered to defendant by plaintiff,

but that plaintiff charged and demanded from de-

fendant [6] therefor, a price far in excess of the

reasonable value thereof, to wit, about thirty cents

per hundred pounds in excess of said reasonable

value. That plaintiff refused to sell the said glucose

to defendant at the reasonable value or market price

thereof.

That defendant, until the repeated exaction by

plaintiff, of such unreasonable and excessive charges,

purchased glucose from no other person whatever;

and defendant had theretofore fully accepted and

complied with the conditions of plaintiff's offer as

hereinbefore set forth, and at all said times herein

mentioned, had so bought glucose from plaintiff ex-

clusively.

That said excessive charges so exacted from de-

fendant by plaintiff, and plaintiff's refusal to sell

said glucose to defendant at the reasonable value

thereof, forced defendant in order to meet competi-

tion in its products, to buy such glucose from others

from whom it would obtain the same at the reason-

able value thereof, and at a price greatly below that
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charged by plaintiff.

That by reason of said action of plaintiff in so

raising the price of glucose, and exacting from de-

fendant an excessive and unreasonable price there-

for, defendant was prevented by plaintiff from pur-

chasing glucose exclusively from plaintiff during

the remainder of the year 1908.

That defendant was thereby damaged in said sum
of $1,868.11, no part of which has been paid or al-

lowed to defendant by plaintiff.

As a further, separate and third answer and de-

fense to plaintiff's complaint herein, and by way of

counterclaim, this defendant alleges

:

That prior to the commencement of this action,

and within two years last past, the plaintiff herein

became possessed of [7] certain moneys belong-

ing to the defendant herein, in the sum of $1,868.11,

which said sum plaintiff then and there had and

received to and for the use and benefit of this de-

fendant, and that no part thereof has ever been paid

to this defendant.

WHEREFORE defendant prays that plaintiff

take nothing by this action, and that defendant have

judgment for its costs.

GUSHING, GRANT & GUSHING,
Attorneys for Defendant.

State of Galifornia,

Gity and Gounty of San Francisco,—ss.

H. G. Long, being first duly sworn on oath, deposes

and says

:

That he is an officer of the Long Syrup Refining

Gompany, the defendant in the above-entitled action,
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to wit, the Vice-president thereof. That he has

read the foregoing Answer of said defendant and

knows the contents thereof, and that the same is

true of his owm knowledge except as to those mat-

ters which are therein stated on information or be-

lief, and as to those matters, that he believes it to

be true.

H. C. LONG.

Subscribed and sworn to before me, this 20th day

of August, 1908.

[Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of

San Francisco, State of California.

Received copy of the within answer this 20th day

of August, 1908.

PILLSBURY, MADISON & SUTRO,
Attys. for Plff.

[Endorsed] : Filed August 21, 1908. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk. [8]

In the Circuit Court of the United States, in and for

the Ninth Judicial Circuit, Northern District

of California.

No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

.Corporation),

Plaintiff,

vs.

l^ONG SYRUP REFINING COMPANY (a Cor-

poration),

Defendant.
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Verdict.

We, the jury, find in favor of the plaintiff and

assess the damages against the defendant in the sum

of Two Thousand Four Hundred and Forty-two and

53/100 Dollars ($2,442.53).

P. BRODERICK,
Foreman

.

[Endorsed] : Filed Dee. 14, 1910. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk. [9]

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff,

vs.

LONG SYRUP REFINING COMPANY (a Cor-

poration),

Defendant.

Judgment.

This cause having come on regularly for trial

upon the 14th day of December, 1910, being a day

in the November 1910 Term of said Circuit Court,

before the Court and a jury of twelve men duly im-

paneled and sworn to try the issues joined herein,

Alfred Sutro, Esq., appearing as attorney for plain-

tiff and O. K. Cushing, Esq., appearing as attorney

for defendant and the trial having been proceeded
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with on the 14th day of December and evidence,

oral and documentary, upon behalf of the respective

parties having been introduced and closed and the

cause after arguments of the attorneys and the in-

structions of the Court, having been submitted to

the jury and the jury having subsequently rendered

the following verdict which was ordered recorded,

viz.: "We, the jury, find in favor of the plaintiff

and assess the damages against the defendant in

the sum of Two Thousand Four Hundred and Forty-

two and 53/100 Dollars ($2,442.53). P. Broderick,

Foreman," and the Court having ordered that judg-

ment be entered in accordance with said verdict and

for costs

:

Now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, it is considered by

the Court that Corn Products Refining Company, a

corporation, plaintiff, do have and recover [10]

of and from Long Syrup Refining Company, a cor-

poration, defendant, the sum of Two Thousand Four

Hundred and Forty-two and 53/100 ($2,442.53) Dol-

lars, together with its costs in this behalf expended,

taxed at $43.55.

Judgment entered December 14, 1910.

SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

A True Copy. Attest:

[Seal] SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.



12 Long Syrup Re-fining Compayiy vs.

[Endorsed] : Filed December 14, 1910. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy
Clerk. [11]

In the Circuit Court of the United States, Ninth

Judicial Circuit, in and for the Northern Dis-

trict of California.

No. 14,732.

CORN PRODUCTS REFINING CO. (a Corp.)

vs.

LONG SYRUP REFINING CO. (a Corp.)

Certificate to Judgment-Roll.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States, for the Ninth Judicial Cir-

cuit, Northern District of California, do hereby

certify that the foregoing papers hereto annexed

constitute the Judgment-roll in the above-entitled

action.

Attest my hand and the seal of said Circuit Court

this 14th day of December, 1910.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed December 14, 1910. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk. [12]
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In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

CORN PRODUCTS REFINING COMPANY,
Plaintiff,

vs.

LONG SYRUP REPINING COMPANY,
Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled cause

came on regularly to be heard on the 14th day of De-

cember, 1910, plaintiff appearing by Alfred Sutro,

Esq., and Defendant appearing b}^ 0. K. Cushing,

Esq., whereupon a jury was duly impaneled, and the

following proceedings were had and taken, to wit:

It was admitted by the defendant that $2,059

worth of glucose was sold by the plaintiff to the de-

fendant, and that unless the defendant prevailed

with the defense set forth in its answer, the plaintiff

should be entitled to a verdict.

The plaintiff then introduced and offered in evi-

dence a certified copy of the certificate of incorpora-

tion of said plaintiff showing the same to be a cor-

poration organized and existing under the laws of

the State of New Jersey, as alleged in plaintiff's

complaint.

Thereupon plaintiff rested.

The defendant then offered in evidence the follow-

ing letters and circulars, each of which it was ad-

mitted by plaintiff were issued by, and as the act of,

the plaintiff, and that each of said documents was
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mailed by said plaintiff on or about the [13] day

it bears date, addressed to the defendant at San

Francisco, California.

(Letter-head.)

''Corn Products Refining Company, 26 Broadway,

''New York, November 28, 1906.

"Long Syrup & Ref. Co., San Francisco, Cal.

"Gentlemen:

"This Company recognizing the fact that its own

prosperity, in a great measure, is interwoven with

the goodwill and co-operation of its patrons, has de-

cided to adopt a liberal plan of profit-sharing with

you, in case you shall in the future continue to give

us your exclusive patronage.

"This Company inaugurates such a policy of

pi ofit-sharing, by announcing that it will set aside

out of profits from the manufacture and sale of Glu-

cose and grape sugar for the last six months of 1906,

an amount equal to ten cents per hundred pounds on

all shipments of Glucose and Grape Sugar (War-

ner's Anhydro & Bread Sugar Excepted) which

shall have been made by this Company from July

1st to December 31st, 1906.

"This amount will be paid to you or your success-

ors on December 31st, 1907, on condition that, for

the remainder of the year 1906 and the entire year

1907, you or your successors shall have purchased

exclusively from this Company or its successors all

the Glucose and Grape Sugar required for use in

your establishment.

"With the assurance of the steadfast co-operation

of its customers, given in reciprocation for the bene-
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fits conferred upon them, this Company confidently

anticipates a continuance of such profit-sharing dis-

tribution annually to the full extent that its earn-

ings may warrant.

"Yours very truly,

"CORN PRODUCTS REFINING COM-
PANY.

"E. B. WALDEN,
"General Manager of Sales."

Also a letter reading as follows:

(Letter-head.)

"Corn Products Refining Company, 26 Broadway,

"New York, January 9, 1907.

"Gentlemen:

"Referring to our proposition of Profit Sharing

will you kindly send us a statement in pounds of

the quantity of Glucose and Grape Sugar shipped

and invoiced to you from this Company between

July 1, 1906, and December 31, 1906, inclusive, as

shown by your books, in order that any errors may
be corrected at once in case your figures do not

agree with our own?

"An amount equal to ten cents per 100 lbs. of Glu-

cose and Grape Sugar thus shipped and invoiced

[14] to you between said dates will be paid to you

on December 31, 1907, provided 3^ou shall have pur-

chased from this Company or its successors your

entire requirements of those products for the year

1907.

"CORN PRODUCTS REFINING COM-
PANY."

Also a letter reading as follows:
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(Letter-head.)

"Corn Products Refining Company, 26 Broadway,

"New York, December 21, 1907.

"Sales Department.

"Gentlemen:

"Referring to the voluntary offer made by this

Company in December, 1906, if you are entitled to

participate in the profit-sharing as provided, we re-

quest that you fill in, sign the certificate printed

below, and return same promptly to us.

"This Company in inaugurating its profit-sharing

plan announced that it would set aside out of its

profits from the manufacture and sale of Glucose

and Grape Sugar (No. 70, Climax and Chicago An-

hydrous) for the last six months of 1906, an amount

equal to ten cents per hundred pounds on all ship-

ments of Glucose and Grape Sugar (No. 70 Climax

and Chicago Anhydrous) which it made to you from

July 1 to December 31, 1906, that this amount would

be paid to you on December 31, 1907; on condition

that for the remainder of 1906, and the entire year

of 1907, you should have purchased exclusively from

this Company (and paid for the same in full) all the

Glucose and Grape Sugar (No. 70, Climax and Chi-

cago Anhydrous) required for use in your business.

"Respectfully yours,

"CORN PRODUCTS REFINING COM-
PANY."

Also a letter reading as follows:
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(Letter-head.)

"Corn Products Refining Company, 26 Broadway,

"New York, December 23, 1907.

"Sales Department.

"Gentlemen:

"The plan of profit-sharing adopted by this Com-

pany in November, 1906, having met with the hearty

approval of our customers, we take pleasure in an-

nouncing its continuance for the year 1907.

"The amount to be paid you wall be based upon

the shipments of Glucose and Grape Sugar (No. 70

Climax and Chicago Anhydrous Sugar) which shall

have been made to you by this Company during the

year 1907, and will be paid on December 31st, 1908,

on condition that you or your successors shall have

purchased exclusively from this Company or its suc-

cessors, either for resale or for use in your establish-

ment, all the Glucose and Grape Sugar required by

you during the year 1908. [15]

"The amount thus to be paid will be announced to

you as soon after January 1st as the business for the

year has been closed and the profits ascertained.

"Yours very truly,

"CORN PRODUCTS REFINING CO."

Also a letter reading as follows

:

(Letter head.)

"Corn Products Refining Company, 26 Broadway,

"New York, January 23, 1908.

"Sales Department.

"Profit Sharing for 1907.

'

' Gentlemen

:

"Referring to our letter on this subject of De-
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eember 23, 1907, and confirming same, we now
take pleasure in informing you that we will pay to

you on December 31st, 1908, fifteen cents per hundred

lbs. of the total amount of Glucose and Grape Sugar

(70, Climax and Chicago Anhydrous) which we have

shipped to you during the year 1907, upon condition

that you or your successors shall purchase exclusively

from this company or its successors all of the Glu-

cose and Grape Sugar handled by you during the

year 1908, and shall have paid in full all invoices

covering the same.

"You will observe that this profit sharing cannot

be anticipated by deducting from our invoices, but

is only payable by this Company's checks after those

invoices are settled in full.

"Will you please send us at 3^our earliest con-

venience a full detailed statement showing date of

invoice, our order number, number of packages and

number of net pounds covering all shipments made

to you during 1907. We ask that you give this re-

quest your immediate attention, as later you may

have difficulty in compiling this data.

"Yours very truly,

"CORN PRODUCTS REFINING COMPANY."

[Testimony of J. M. Long, for Defendant.]

J. M. LONG was thereupon sworn as a witness for

the defendant, and testified in substance as follows:

"I am the President of the defendant company

and am familiar with the correspondence that has

just been read in evidence. We bought glucose in

1906 after the first of that correspondence came to

our hands from the Corn Products Refining Com-



Corn Products Refining Company. 19

(Testimony of J. M. Long.)

pany, and did not buy any glucose from anybody

else after that time in 1906, or in 1907. We bought

all our supply [16] of glucose from the Corn Prod-

ucts Refining Company during all of 1907. We
bought up to March or April, 1908, and then we

stopped bujdng. We stopped buying in March or

April, 1908, for the reason that they did not live up

to what we thought according to what they had writ-

ten in their letter to us ; they put the price up. The

price was ten at one time, and maybe ran as high as

twenty-five a hundred over their competitors, which

placed us in a position that we could not compete

with the trade and pay them ten to twenty-five over

what we could buy from other people. The main

reason w^as that we could not buy glucose from them

and compete with our competitors and keep that up.

"I stated that we purchased all of the glucose that

we used during 1906 after this correspondence began

and during all of the year 1907, from the Com
Products people. At the end of 1907 we received

the promised rebate on the purchases that we made

in the year 1906. It was received in December or

along the first of January, I forget which. We re-

ceived the rebate for 1906, 10 cents a hundred."

On cross-examination the witness testified in sub-

stance as follows:

The witness was shown the following letter which

it was admitted by defendant was written by defend-

ant company, to wit

:
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"San Francisco, December 6, 1906.

"The Corn Products Eefining Co.

"New York City, N. Y.

"Dear Sirs:

"Your letter of November 28th received. We
have gone over your letter carefully and note your

propositions.

"As we understand them you are to allow us 10^

per hundred rebate on all glucose bought from you

since July 1st, 1906, to December 31st, 1906. This

amount to be paid to us on December Slst, 1907, and

a further rebate of 10^- per hundred on all glucose

we buy from your firm or their successors from Jan-

uary 1st, 1907, to December 31st, 1907, providing as

you say that we buy all our [17] glucose from

your firm or their successors during the time men-

tioned in this letter.

'

' In answer, we are willing to do this providing you

sell us at as low a figure as anyone else and will

guarantee to protect us on prices should any firm

start up in opposition to your firm or their suc-

cessors and put the price lower than the price of your

firm. You then in this case, if the price was lower,

should either allow us to buy from them or you meet

their price and still give us the 10(^ per hundred re-

bate on all that we buy from you during the time

stated.

"We also in this case agree to give you the pref-

erence providing the prices are the same and under

the same conditions. If this meets with your ap-

proval please write to us and then we will write you
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a further letter confirming Contract, or as you see

fit to make it.

"Yours truly,

"LONG SYRUP REFINING CO.,

"Per J. M.LONG."
It was further admitted by defendant that there-

after the following letter was received by the defend-

ant from the Corn Products Refining Company:

(Letter head)

"Corn Products Refining Company, 26 Broadway,

"New York, December 22, 1906.

"Sales Department, Room 400.

"Long Syrup & Refining Co.,

"San Francisco, Calif.

"Gentlemen:

"Replying to your favor of December 6th, beg to

say that our profit-sharing proposition contemplates

purely a voluntary act on the part of a buyer. If

we receive the exclusive patronage of that buyer dur-

ing the year 1907 he then will be entitled on such deliv-

eries as he may have received from us from July 1st

to December 31st, 1906, ten cents per hundred pounds

on glucose and grape sugar. It makes no condition

relative to competitive prices or otherwise. It is a

question for each buyer to figure whether or not it

is to his interest to join in the plan and this, of

course, can only be figured, taking into consideration

conditions competitively or otherwise which may ex-

ist from time to time during the ensuing year. It

makes no stipulation, preference or otherwise, nor

do we enter into any written contract for the supply

of our materials for this period.
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''At the end of 1907 when this dividend of ten

cents per hundred pounds is to be paid we will sim-

Ply [18] ask that you and our other patrons sign

a warranty which will show conclusively that you

are entitled to it by having given to us an exclusive

patronage during that period.

''Respectfully yours,

"CORN PRODUCTS REFINING COMPANY,
"E. B. WALDEN,

"Greneral Manager of Sales."

The witness, continuing, testified:

"We did not buy all the glucose we used in 1908

from the Com Products Refining Company. Dur-

ing the rest of the year we used considerable glu-

cose. We bought it from other people."

It was thereupon stipulated that the prices charged

by the plaintiff Corn Products Refining Company
for glucose of the character purchased by defendant

during the year 1908 were as follows per hundred

pounds

:

January 9th, $3.06; March 3, $3.06; March 10,

$3.06; March 11, $3.06; July 14, $3.16; July 27, $3.26;

August 11, $3.36; August 21, $3.46; September 30,

$3.46; December 7, $3.16; December 14, $2.96; De-

cember 21, $2.86.

During the same year the Clinton Sugar Refining

Company was selling glucose of the same character

here in San Francisco on the following dates at the

following prices per 100 pounds: February 29,

$2.91; April 16, $2.86; May 12, $3.01; June 15, $2.81;

July 15, $2.81 ; July 31, $2.91 ; August 1, $2.91 ; Au-

gust 11, $3.16; September 16, $3.11; October 5, $3.21;
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October 10, $3.21; December 8, $2.95; December 9,

$2.95.

In the same year, 1908, Stein, Hirsch & Co. of

Chicago were selling glucose of the same character

here in San Francisco at the following prices per

100 pounds: On June 3, $2.86; on June 8, 20^;

below the Corn Products Refining Company. On
July 22d, $2.93; on July 24, $2.91; on August 22,

$3.26; on [19] September 25, $3.16; on October

29, $3.16; on December 2, $3.01; December 3, $2.90;

on December 9, $2.81 ; December 29, $2.56.

It was thereupon admitted that during the year

1907 said Defendant Long Syrup Refining Company

purchased from plaintiff Corn Products Refining

Company 1,111,973 pounds of glucose.

Thereupon the defendant rested.

Thereupon the following proceedings were had

:

Mr. SUTRO.—I now^ ask the Court to instruct the

jury to bring in a verdict for the plaintiff upon the

ground that the defendant has not made out the con-

tract which it has alleged in the answer, and no de-

fense to the plaintiff's cause of action has been

shown, and the plaintiff is entitled to it.

After argument by respective counsel, the Court

said: I am satisfied, gentlemen, after this further

consideration of the matter, that the evidence does

not sustain the defense in showing the contracts such

as were counted upon. In that view I shall be com-

pelled to grant the motion. The defendant places

it in a very plausible shape, but it is not to my mind

to be picked out of the writings from which we must

make this contract. It seems to me that the con-
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struction that the Long Syrup Refining Company
sought to have fastened upon the first offer of the

Corn Products Refining Company by the letter it

wrote was distinctly repudiated by the Corn Prod-

ucts Refining Company, and that thereby it evinced

their purpose in making their offer to keep the mat-

ter of price entirely within their o^na discretion or

judgment. Of course, ordinarily I would be

strongly inclined to indulge the presumption as

stated in my suggestion this morning; and in the

absence of that distinct [20] response to the let-

ter of the Long Syrup Refining Company which, as

I say, repudiates it I should do so. But I think that

the offer of the Corn Products Refining Company,

while it contemplated selling at a reasonable price,

nevertheless, distinctly reserves to themselves the

question of determining that price, a reservation

which destroys that presumption.

Gentlemen of the Jury, in view of the course the

case has taken, the Court being of opinion that the

evidence does not sustain the defense which has been

set up here under the admissions made at the opening

of the trial, there "svill be nothing for you to do but

to find a verdict in favor of the plaintiff for the

amount sued for.

Mr. SUTRO.—The amount is $2,059, with interest

from April 18th, 1908. The Clerk has computed it.

The COURT.—There is no objection to the Clerk

computing the interest?

Mr. CUSHING.—No.
The COURT.—The Clerk has computed the inter-

est on the amount of the principal, the plaintiff being
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entitled to recover the interest, and I direct you, Gen-

tlemen of the Jury, to find a verdict for the amount

stated.

Mr. GUSHING.—Your Honor will peraiit me to

note an exception to the order of the Court ?

The COURT.—Yes.
The CLERK.—Gentlemen of the Jury, hearken

unto your verdict as it stands recorded: "We, the

jury, find in favor of the plaintiff, and assess the

damages at the sum of $2,442.53."

Said defendant now specifies as error the order

of the Court directing the jury to find a verdict in

favor of plaintiff [21] and the ruling of the Court

that the evidence offered by defendant did not sus-

tain the defense set forth in defendant's answer.

WHEREFORE, in order that said matters may

be and appear of record, defendant prays that this

its Bill of Exceptions be settled and allowed.

CUSHING & CUSHING,
Attorneys for Defendant.

IT IS STIPULATED that the foregoing Bill of

Exceptions is presented in due time and is full, true

and correct, and that the same may be settled and al-

lowed.

PILLSBURY, MADISON & SUTRO,
Attorneys for Plaintiff.

CUSHING & CUSHING,
Attorneys for Defendant.
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The foregoing Bill of Exceptions is a true Bill of

Exceptions, and the same is hereby settled, allowed

and approved.

Dated June 15th, 1911.

WM. C. VAN FLEET,
Judge.

Received a copy of the within Bill of Exceptions

this 15th day of June, 1911.

PILLSBURY, MADISON & SUTRO,
PerW. T. B.,

Attys. for Plff.

[Endorsed] : Filed Jun. 15, 1911. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

[22]

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff, and Defendant in. Error,

vs.

LONG SYRUP REFINING COMPANY (a Corpo-

ration),

Defendant, and Plaintiff in Error.

Petition for Writ of Error and Supersedeas by

Defendant.

Long Syrup Refining Company, a corporation, the

above-named defendant, and plaintiff in error herein,

feeling itself aggrieved by the verdict of the jury
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and the judgment entered in the above-entitled cause,

on the 14th day of December, 1910, comes now by

Messrs. Gushing & Gushing, its attorneys, and peti-

tions said Gourt for an order allowing said defend-

ant to prosecute a writ of error to the Honorable,

the United States Gircuit Gourt of Appeals for the

Ninth Gircuit, under and according to the laws of

the United States in that behalf made and provided,

and also that an order be made fixing the amount of

security which the defendant shall give and furnish

upon said writ of error, and that upon the giving

of such security all further proceedings in this court

be suspended and stayed until the determination of

said writ of error by the United States Gircuit Gourt

of Appeals for the Ninth Gircuit.

And your petitioner will ever pray.

GUSHING & GUSHING,
Attorneys for Defendant and Plaintiff in Error.

[23]

[Endorsed] : Filed Jun. 28, 1911. Southard Hoff-

man, Glerk. By J. A. Schaertzer, Deputy Glerk.

[24]
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff, and Defendant in Error,

vs.

LONG SYRUP REFINING COMPANY (a Corpo-

ration),

Defendant, and Plaintiff in Error.

Assignment of Errors.

Comes now the Long Syrup Refining Company, a

corporation, the above-named defendant and plain-

tiff in error herein, and files the following assign-

ment of errors upon which it will rely upon its prose-

cution of the writ of error in the above-entitled

cause

:

1. That the Circuit Court of the United States,

of the Ninth Judicial Circuit, in and for the' North-

ern District of California, erred in its charge to the

jury as follows:

'

' Gentlemen of the Jury, in view of the course the

case has taken, the Court being of opinion that the

evidence does not sustain the defense which has been

set up here under the admissions made at the opening

of the trial, there will be nothing for you to do but

to find a verdict in favor of the plaintiff for the

amount sued for.

"The Clerk has computed the interest on the

amount of the principal, the plaintiff being entitled
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to recover the interest, and I direct you, Gentlemen

of the Jury, to find a verdict for the amount stated.
'

'

2. That said Court erred in directing the jury to

find a verdict in favor of plaintiff in the above-

entitled cause.

3. That said Court erred in holding and ruling

that the evidence offered by defendant did not sus-

tain the defense set [25] forth in its answer in

the above-entitled cause.

4th. That the verdict of the jury herein is against

law in this, that upon the evidence said verdict

should have been in favor of the defendant.

WHEREFORE the said defendant, and plaintiff

in error, prays that the judgment of said court be

reversed and such directions be given that full force

and efficacy may inure to said defendant by reason

of the defense set up in its answer filed in said cause,

and the evidence adduced at the trial in support

thereof.

CUSHING & CUSHING,
Attorneys for Defendant, and Plaintiff in Error.

[Endorsed] : Filed Jun. 28, 1911. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[26]

At a stated term, to wit, the March term, A. D. 1911,

of the Circuit Court of the United States of

America of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom of said court in the City and

County of San Francisco, State of California,

on the 28th day of June, in the year of our Lord

one thousand nine hundred eleven.
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No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff, and Defendant in Error,

vs.

LONG SYRUP REFINING COMPANY (a Corpo-

ration),

Defendant, and Plaintiff in Error.

Order Allowing Writ of Error and Fixing Amount
of Bond.

Long Syrup Refining Company, a corporation,

the above-named defendant, and plaintiff in error

herein, having this day filed its petition for a writ

of error from the verdict of the jury and judgment

thereon made and entered herein, to the United

States Circuit Court of Appeals in and for the

Ninth Judicial Circuit, together with an assignment

of errors, within due time, and also praying that an

order be made fixing the amount of security which

said defendant should give and furnish upon said

writ of error, and that upon the giving of such

security all further proceedings of this court be

suspended and stayed until the determination of said

writ of error by said United States Circuit Court

of Appeals for the Ninth Circuit, and said petition

having this day been duly allowed,

NOW, THEREFORE, upon motion of Messrs.

Gushing & Cushing, attorneys for said defendant, it

is hereby ORDERED that a writ [27] of error

be, and hereby is, allowed, to have reviewed in the

United States Circuit Court of Appeals for the
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Ninth Circuit, the verdict of the jury and the judg-

ment thereon heretofore entered herein, and IT IS

FURTHER ORDERED that upon the filing with

the Clerk of this Court by said defendant of a good

and sufficient bond in the sum of $4,000.00, to the

effect that if said Long Syrup Refining Company,

a corporation, the above-named defendant, and

plaintiff in error herein, shall prosecute the said

writ of error to effect, and answer all damages and

costs if it fails to make its plea good, then the said

obligation to be void, otherwise to remain in full

force and virtue, the said bond to be approved by

the Court, that all further proceedings in this court

be, and they are hereby, suspended and stayed until

the determination of said writ of error by the said

United States Circuit Court of Appeals.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed Jun. 28, 1911. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[28]
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff, and Defendant in Error,

vs.

LONG SYRUP REFINING COMPANY (a Corpo-

ration),

Defendant, and Plaintiff in Error.

Bond.

^NOW ALL MEN BY THESE PRESENTS

:

That whereas Long Syrup Refining Company, a cor-

poration, the above-named defendant and plaintiff

in error herein, has sued out a writ of error to the

United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment in the above-

entitled cause, heretofore made and entered herein

on the 14th day of December, 1910

;

NOW, THEREFORE, we. Long Syrup Refining

Company, a corporation, the above-named defend-

ant and plaintiff in error herein, as principal, and

Pacific Surety Company, a corporation, duly au-

thorized and allowed to become and act as surety

upon bonds or undertakings, under and by virtue of

an Act of Congress, as sole surety, are held and

firmly bound unto Corn Products Refining Com-

pany, a corporation, the above-named plaintiff, and

defendant in error herein, in the sum of Four Thou-
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sand ($4,000) Dollars to be paid to the said Corn

Products Refining Companj^, a corporation, its suc-

cessors or assigns, to which payment well and truly

to be made we bind ourselves and each of us, jointly

and severally, firmly by these presents.

Sealed with our seals and dated the 28th day of

June, 1911. [29]

The condition of this obligation is such that if the

Long Syrup Eefining Company, a corporation, the

above-named defendant, and plaintiff in error

herein, shall prosecute said writ to effect and answer

all costs and damages if it shall fail to make good

its plea, then this obligation shall be void,—otherwise

to remain in full force and virtue.

And the undersigned surety does hereby expressly

covenant and agree that in case of a breach of said

or any condition of this bond this Court may, upon

notice to it of not less than ten (10) days, proceed

summarily in the above-entitled action to ascertain

the amount which it is bound to pay on account of

such breach, and render judgment therefor against

it, and award execution therefor.

IN WITNESS WHEEEOF the undersigned

have caused these presents to be divlj executed and

their corporate seals to be af&xed hereto by their
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respective officers thereunto duly authorized.

[Seal Long Syrup Eefining Co.]

LONG SYEUP REFINING COMPANY,
a Corporation,

Principal.

By J. M. LONG,
President.

[Seal Pacific Surety Co.]

PACIFIC SURETY COMPANY, a

Corporation,

Surety.

By EDWARD P. SPENGLER,
Attorney in Fact.

Attest: A. MULLEN,
Resident Asst. Secretary. [30]

The surety upon the foregoing and annexed bond

is satisfactory to us.

PILLSBURY, MADISON & SUTRO,
Attorneys for Defendant in Error.

The foregoing and annexed bond is hereby ap-

proved this 29th day of June, 1911.

WM. W. MORROW,
Judge.

[Endorsed] : Filed Jun. 29, 1911. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[31]
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

No. 14,732.

CORN PRODUCTS REFINING COMPANY (a

Corporation),

Plaintiff,

vs.

LONG SYRUP REFINING COMPANY (a Corpo-

ration),

Defendant.

Clerk's Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States of America, of the Ninth

Judicial Circuit, in and for the Northern District

of California, do herehy certify the foregoing

thirty-one (31) pages, numbered from 1 to 31, in-

clusive, to b€ a full, true and correct copy of the

record and proceedings in the above and therein en-

titled cause, as the same remains of record and on

file in the office of the clerk of said court, and that

the same constitute the return to the annexed Writ

of Error.

I further certify that the cost of the foregoing

return to writ of error is $21.60; that said amount

was paid by Messrs. Cushing & Cushing, attorneys

for the above-named defendant ; and that the origi-

nal writ of error and citation issued in said cause

are hereto annexed.

Jn testimony whereof, I have hereunto set my
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hand and affixed the seal of said Circuit Court, this

26th day of July, A. D. 1911.

[Seal] SOUTHAED HOFFMAN,
Clerk of United States Circuit Court, Ninth Ju-

dicial Circuit, Northern District of California.

[32]

[Writ of Error.]

UNITED STATES OF AMEEICA,—ss.

The President of the United States, to the Honor-

able, the Judges of the Circuit Court of the

United States for the Ninth Circuit, Northern

District of California, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court, before you, or some of you,

between Long Syrup Eefining Company, a corpora-

tion, plaintiff in error, and Corn Products Eefining

Company, a corporation, defendant in error, a mani-

fest error hath happened to the great damage of

the said Long Syrup Eefining Company, a corpora-

tion, plaintiff in error, as by its complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all

things concerning the same, to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same

at the city of San Francisco, in the State of Cali-



Corn Products Refining Company. 37

fornia, on the 28th day of July next, in the said

Circuit Court of Appeals, to be then and there held,

that the recoi'd and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may
cause further to be done therein to correct that error,

what of right, and according to the laws and customs

of the United States, should be done.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the United States, the 29th day of

June, in the year of our Lord One Thousand Nine

Hundred and Eleven.

[Seal] SOUTHARD HOFFMAN,
Clerk of the Circuit Court of the United States, for

the Ninth Circuit, Northern District of Cali-

fornia.

Allowed by

WM. W. MORROW,
Judge.

Service of wdthin Writ and receipt of a copy

thereof is hereby admitted this 29th day of June,

1911.

PILLSBURY, MADISON & SUTRO,
Attorneys for Deft, in Error.

The answer of the Judges of the Circuit Court of

the United States of the Ninth Judicial Circuit, in

and for the Northern District of California.

The record and all proceedings of the plaint

whereof mention is within made, with all things

touching the same, we certify under the seal of our

said Court, to the United States Circuit Court of

Appeals for the Ninth Circuit, within mentioned at

the day and place within contained, in a certain
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schedule to this writ annexed as within we are com-

manded.

By the Court.

[Seal] ,

Clerk.

[Endorsed] : No. 14,732. Circuit Court of the

United States, Ninth Circuit, Northern District of

California. Long Syrup Eefining Company, a Cor-

poration, Plaintiff in Error, vs. Corn Products Re-

fining Company, a Corporation, Defendant in Error.

Writ of Error. Filed Jun. 29, 1911. Southard

Hoffman, Clerk. By W. B. Maling, Deputy Clerk.

[33]

[Citation.]

UNITED STATES OF AMERICA,—ss.

The President of the United States, to Com Pro-

ducts Refining Company, a Corporation, Greet-

ing:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals,

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, on the

28th day of July, 1911, being within thirty days from

the date hereof, pursuant to a writ of error filed in

the clerk's office of the Circuit Court of the United

States, for the Northern District of California,

wherein Long Syrup Refining Company, a Corpora-

tion, is plaintiff in error, and you are defendant in

error, to show cause, if any there be, why the judg-

ment rendered against the said plaintiff in error, as

in the said writ of error mentioned, should not be
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corrected, and why speed}^ justice should not be

done to the parties in that behalf.

Witness, the Honorable WILLIAM W. MOR-
ROW, United States Circuit Judge for the Ninth

Judicial Circuit, this 29th day of June, A. D. 1911.

WM. W. MORROW,
United States Circuit Judge.

Service of within Citation, by copy, admitted this

29th day of June, A. D. 1911.

PILLSBURY, MADISON & SUTRO,
Attorneys for Deft, in Error.

[Endorsed] : No. 14,732. In the Circuit Court of

the United States for the Ninth Circuit, Northern

District of California. Long Syrup Refining Com-

pany, a Corporation, Plaintiff in Error, vs. Corn

Products Refining Company, a Corporation, Defend-

ant in Error. Citation. Filed Jun. 29, 1911.

Southard Hoffman, Clerk. By W. B. Maling,

Deputy Clerk. [34]

[Endorsed]: No. 2009. United States Circuit

Court of Appeals for the Ninth Circuit. Long

Syrup Refining Company (a Corporation), Plaintiff

in Error, vs. Corn Products Refining Company (a

Corporation), Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States

Circuit Court of the Northern District of California.

Piled July 27, 1911.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

The Long Syrup Refining Company (hereinafter

for brevity called the Syrup Co.), purchased from the

Corn Products Refining Company (hereinafter called

the Corn Co.), certain glucose, the price of which,

amounting to $2059, remained unpaid. The Syrup

Company claiming that certain moneys were due to

it from the Corn Co. declined to pay the amount.



with the result that the Corn Co. brought suit to re-

cover. The trial Court directed a verdict in favor

of the Corn Co. We concede that unless the Syrup

Co. was entitled to prevail upon the defense set up

in its answer, the Corn Co. was entitled to a verdict.

The defense arises out of the following facts:

On November 28, 1906, the Corn Co. wrote to the

Syrup Co. a letter, reading as follows:

(Letter-head.)

"Corn Products Refining Company, 26 Broadway,

New York, November 28, 1906.

"Long Syrup & Ref. Co., San Francisco, Cal.

"Gentlemen: This Company recognizing the

fact that its own prosperity, in a great measure, is

interwoven with the good will and co-operation

of its patrons, has decided to adopt a liberal plan

of profit-sharing with you, in case you shall in

the future continue to give us your exclusive pa-

tronage.

"This Company inaugurates such a policy of

profit-sharing, by announcing that it will set aside

out of the profits from the manufacture and sale

of glucose and grape sugar for the last six months

of 1906, an amount equal to ten cents per hundred

pounds on all shipments of glucose and grape sugar

(Warner's Anhydro & Bread Sugar Excepted),

which shall have been made by this Company from

July I St to December 31st, 1906.

"This amount will be paid to you or your suc-

cessors on December 31st, 1907, on condition that,

for the remainder of the year 1906, and the entire



year 1907, you or your successors shall have pur-

chased exclusively from this Company or its suc-

cessors all the Glucose and Grape Sugar required

for use in your establishment.

"With the assurance of, the steadfast co-opera-

tion of its customers, given in reciprocation for the

benefits conferred upon them, this Company con-

fidently anticipates a continuance of such profit-

sharing distribution annually to the full extent that

its earnings may warrant.

"Yours very truly,

"Corn Products Refining Company,
"E. B. Walden,

"General Manager of Sales."

The Syrup Co. responded with a letter dated at San

Francisco, December 6, 1906, to the Corn Co., read-

ing as follows:

"San Francisco, December 6, 1906.

"The Corn Products Refining Co.,

New York City, N. Y.

"Dear Sirs:

"Your letter of November 28th received. We
have gone over your letter carefully and note your

propositions.

"As we understand them you are to allow us

IOC per hundred rebate on all glucose bought from

you since July ist, 1906, to December 31st, 1906.

This amount to be paid to us on December 31st,

1907, and a further rebate of loc per hundred on

all glucose we buy from your firm or their suc-

cessors from January ist, 1907, to December 31st,



1907, providing as you say that we buy all our

glucose from your firm or their successors during

the time mentioned in this letter.

"In answer, we are willing to do this providing

you sell us at as low a figure as anyone else and

will guarantee to protect us on prices should any

firm start up in opposition to your firm or their

successors and put the price lower than the price

of your firm. You then in this case, if the price

was lower, should either allow us to buy from

them or you meet their price and still give us the

IOC per hundred rebate on all that we buy from

you during the time stated.

"We also in this case agree to give you the pref-

erence providing the prices are the same and un-

der the same conditions. If this meets with your

approval please write to us and then we will write

you a further letter confirming Contract, or as

you see fit to make it.

"Yours truly,

"Long Syrup Refining Co.,

"Per J. M. Long."

To this the Corn Co. replied by a letter dated at

New York, December 22, 1906, reading as follows:

(Letter-head)

"Corn Products Refining Company, 26 Broadway,

"New York, December 22, 1906.

"Sales Department, Room 400.

"Long Syrup & Refining Co.,

"San Francisco, Calif.

"Gentlemen:

"Replying to your favor of December 6th, beg



to say that our profit-sharing proposition contem-

plates purely a voluntary act on the part of a buyer.

If we receive the exclusive patronage of that

buyer during the year 1907 he then will be enti-

tled on such deliveries as he may have received

from us from July ist to December 31st, 1906, ten

cents per hundred pounds on glucose and grape

sugar. It makes no condition relative to competi-

tive prices or otherwise. It is a question for each

buyer to figure whether or not it is to his interest

to join in the plan and this, of course, can only be

figured, taking into consideration conditions com-

petitively or otherwise which may exist from time

to time during the ensuing year. It makes no

stipulation, preference or otherwise, nor do we
enter into any written contract for the supply of

our materials for this period.

"At the end of 1907 when this dividend of ten

cents per hundred pounds is to be paid we will

simply ask that you and our other patrons sign a

warranty which will show conclusively that you
are entitled to it by having given to us an exclu-

sive patronage during that period.

"Respectfully yours,

"Corn Products Refining Company,
"E. B. Walden,

"General Manager of Sales."

Pursuant to this correspondence, the Syrup Co. pur-

chased from the Corn Co. all of the glucose that it

required during the remainder of the year 1906, after

receiving the letter of November 28, 1906, and on



January 9, 1907, the Corn Co. wrote a letter to the

Syrup Co. reading as follows:

(Letter-head)

"Corn Products Refining Company, 26 Broadway,

"New York, January 9, 1907.

"Gentlemen:

"Referring to our proposition of profit sharing

will you kindly send us a statement in pounds of

the quantity of Glucose and Grape Sugar shipped

and invoiced to you from this Company between

July I, 1906, and December 31, 1906, inclusive, as

shown by your books, in order that any errors may
be corrected at once in case your figures do not

agree w4th our own?

"An amount equal to ten cents per 100 lbs. of

Glucose and Grape Sugar thus shipped and in-

voiced to you between said dates will be paid to

you on December 31, 1907, provided you shall have

purchased from this Company or its successors

your entire requirements of those products for the

year 1907.

"Corn Products Refining Company."

On December 21, 1907, the Corn Co. wrote to the

Syrup Co. as follows:

(Letter-head)

"Corn Products Refining Company, 26 Broadway,

"New York, December 21, 1907.

"Sales Department.

"Gentlemen:

"Referring to the voluntary offer made by this

Company in December, 1906, if you are entitled



to participate in the profit-sharing as provided, we
request that you fill in, sign the certificate printed

below, and return same promptly to us.

"This Company in inaugurating its profit-shar-

ing plan announced that it would set aside out of

its profits from the manufacture and sale of Glu-

cose and Grape Sugar (No. 70, Climax and Chi-

cago Anhydrous) for the last six months of 1906,

an amount equal to ten cents per hundred pounds

on all shipments of Glucose and Grape Sugar (No.

70 Climax and Chicago Anhydrous), which it

made to you from July i to December 31, 1906,

that this amount would be paid to you on Decem-

ber 31, 1907; on condition that for the remainder

of 1906, and the entire year of 1907, you should

have purchased exclusively from this company

(and paid for the same in full) all the Glucose

and Grape Sugar (No. 70, Climax and Chicago

Anhydrous) required for use in your business.

"Respectfully yours,

"Corn Products Refining Company."

The Syrup Co. purchased from the Corn Co. all

the glucose it required in its business during 1907,

and thereafter the Corn Co. paid to the Syrup Co. the

rebate for 1906 of loc per 100 pounds for the glucose

purchased by the Syrup Co. in 1906.

On January 23, 1908, the Corn Co. wrote to the

Syrup Co. as follows:
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(Letter-head)

"Corn Products Refining Company, 26 Broadway,

"New York, January 23, 1908.

"Sales Department.

"Profit Sharing for 1907.

"Gentlemen:

"Referring to our letter on this subject of De-

cember 23, 1907, and confirming same, we now
take pleasure in informing you that we will pay

to you on December 31st, 1908, fifteen cents per

hundred lbs. of the total amount of Glucose and

Grape Sugar (70, Climax and Chicago Anhy-

drous) which we have shipped to you during the

year 1907, upon condition that you or your succes-

sors shall purchase exclusively from this company

or its successors all of the Glucose and Grape

Sugar handled by you during the year 1908, and

shall have paid in full all invoices covering the

same.

"You will observe that this profit sharing cannot

be anticipated by deducting from our invoices, but

is only payable by this Company's checks after

those invoices are settled in full.

"Will you please send us at your earliest con-

venience a full detailed statement showing date of

invoice, our order number, number of packages and

number of net pounds covering all shipments made

to you during 1907. We ask that you give this

request your immediate attention, as later you may
have difficulty in compiling this data.

"Yours very truly,

"Corn Products Refining Company."



The Syrup Co. continued to buy from the Corn

Co. until some time in the spring of 1908, when it

ceased buying from the Corn Co. because the Corn

Co. was at that time demanding an unreasonable price

for glucose, and the Syrup Co. could not buy from

the Corn Co. at the price charged and successfully

compete with the trade.

It is the contention of the Syrup Co. that the Corn

Co. by its offers obligated itself to sell glucose to the

Syrup Co., during all the year 1908 at a reasonable

price, if the Syrup Co. chose to buy from it; that as

it did not sell at a reasonable price the Syrup Co.

was justified in buying elsewhere and at the same time

was entitled to recover from the Corn Co. the amount

of the rebate for the purchases made in 1907, that it

would have received if it had purchased exclusively

from the Corn Co. during all of the year 1908.

The trial Court ruled that the facts did not sustain

this contention, and therefore directed a verdict in

favor of the Corn Co.

SPECIFICATIONS OF ERROR.

Plaintiff-in-error specifies as error:

I. That the Court erred in its charge to the jury

as follows, to wit:

"Gentlemen of the Jury, in view of the course

the case has taken, the Court being of opinion that
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the evidence does not sustain the defense which has

been set up here under the admissions made at the

opening of the trial, there will be nothing for you

to do but to find a verdict in favor of the plaintiff

for the amount sued for."

"The Clerk has computed the interest on the

amount of the principal, the plaintiff being entitled

to recover the interest, and I direct you, Gentlemen

of the Jury, to find a verdict for the amount

stated."

2. That said Court erred in directing the jury to

find a verdict in favor of plaintiff in the above-entitled

cause.

3. That said Court erred in holding and ruling

that the evidence offered by defendant did not sustain

the defense set forth in its answer in the above-entitled

cause.

ARGUMENT.

As will be seen, the single question in this case is

as to the correctness of the ruling of the trial Court

directing the jury to find a verdict in favor of the

plaintiff (Corn Co.).

The Corn Co., by its letter of November 28th, 1906,

made a proposition to share its profits with the Syrup

Co., in case the Syrup Co. should in the future con-
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tinue to give the Corn Co. its exclusive patronage, and

the letter clearly indicates that the Corn Co. expected

to continue the plan of profit sharing annually there-

after. The letter opens with the statement:

"This company recognizing the fact that its own
prosperity, in a great measure, is interwoven with

the goodwill and co-operation of its patrons, has

decided to adopt a liberal plan of profit sharing

with you, in case you shall in the future continue

to give us your exclusive patronage."

And concludes as follows:

"With the assurance of the steadfast co-opera-

tion of its customers, given in reciprocation for

the benefits conferred upon them, this Company
confidently anticipates a continuance of such profit-

sharing distribution annually to the full extent that

its earnings may warrant."

The purpose of this letter is clear. It will be ob-

served that the profits to be divided for the year

1906 would not be paid to the Syrup Co. until the

end of 1907, the payment at that time being condi-

tioned upon the purchase by the Syrup Co. from the

Corn Co. of all the glucose it used in its business, for

the remainder of 1906 and all of the year 1907. In

other words, the Corn Co. sought to induce the Syrup

Co. to purchase from it exclusively during the re-

mainder of the year 1906 and all of the year 1907 by

holding out to the Syrup Co. the offer to share with
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it, at the end of the year 1907, the profits of the Corn

Co. for 1906. By this means the Corn Co. sought to

hold its customers to itself and prevent their dealing

with its competitors. This offer of the Corn Co. of

course did not constitute a contract. It was simply

an offer that might, or might not, be met by accept-

ance. As the event turned, the Syrup Co. did puchase

glucose from the Corn Co. exclusively during the resi-

due of the year 1906, and all of the year 1907, and

thereby became entitled to, and did, receive at the end

of 1907 the promised share of the profits for the year

1906. But, as we have seen, the original offer of the

Corn Co. went further, for the letter of November

28, 1906, states that the Corn Company confidently

anticipates a continuance of such profit-sharing dis-

tribution annually. And on December 23rd, 1907,

before the profits for 1906 were distributable under

the original offer, the Corn Co. wrote the Syrup Co.

(Transcript, p. 17) announcing the continuance of the

profit-sharing plan for the year 1907. This letter

states, first, that a share of the profits for 1907 would

be paid to the Syrup Co. on December 31st, 1908, on

condition that the Syrup Co. shall have purchased ex-

clusively from the Corn Co. all glucose required by it

during the year 1908. And, second, that the amount

thus to be paid would be announced as soon after

January ist (1908), as the profits for 1907 were ascer-

tained, j
•^^!^|

Following this the Corn Co. wrote on January 23d,
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1908, announcing that the share of the profits thus to

be paid would be fifteen cents per hundred pounds on

the purchases for 1907. So we see that the continu-

ance of the plan of profit sharing that was ''confidently

anticipated" by the Corn Co. in 1906, to induce its

patrons to patronize it exclusively, becomes a cer-

tainty in December, 1907, and the amount of the share

is established in January, 1908.

Now, if the Corn Co. was fair and honest in this

offer, and of course we must presume it was, it follows

that the of¥er included and carried with it the

promise that while the Syrup Co. continued to buy

from the Corn Co. exclusively during the year 1908,

the Corn Co. would sell to the Syrup Co. at a reason-

able price whatever glucose it called for. If the cor-

respondence of the Corn Company embodied this

proposition, then the ofifer is a fair one that would

result to the advantage of both parties. The Corn

Company, while holding its customers as against com-

petitors, would profit from the sales it made to them,

and they on the other hand would profit by partici-

pating in the profit-sharing arrangement.

There is nothing unfair to the Corn Co. in this

interpretation, for it requires only that the Corn Co.

should sell at a reasonable price and that it should not

arbitrarily at the last moment escape liability under

its ofifer by refusing to sell to those who in reliance

upon it had favored the Corn Co. with their exclusive

patronage.



On the other hand, it is fair to the trade because

those who wished to take advantage of the offer would

know that they could, all the year, get glucose at a

reasonable price, and at the same time that they would

participate to some extent in the profits that the Corn

Company had made from their patronage. It will be

observed that the extent of this participation in the

profits was entirely in the hands of the Corn Com-

pany, Therefore, as we say, the interpretation that we

place upon the transaction is perfectly fair to all con-

cerned.

This is the interpretation required by Section 1643

of the Civil Code of this State, reading:

"A contract must receive such an interpretation

as will make it lawful, operative, definite, reason-

able, and capable of being carried into effect, if it

can be done without violating the intention of the

parties,"

and it is the interpretation that, even in the absence

of such a statute, must be placed upon any contract,

if it can be done without violating the intention of

the parties.

On the other hand, if the Corn Company could

arbitrarily raise its price to an unreasonable figure,

or could arbitrarily at the last moment refuse to fill

an 0#e>r from one of its customers,—and if it could

do one it could do the other,—then the offer was not

only unfair, but was a scheme conceived in fraud, for
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the purpose of forestalling competition by a statement

in the guise of a promise which turns out to be noth-

ing but idle words. If the implication we contend for

does not arise from the letters of the Corn Co., then

its offer is a fraud on its face. In other words, the

Corn Company was either bound to sell during all

the year at a reasonable price or else its offer is noth-

ing but a trap or snare to induce the Syrup Company

to buy from the Corn Company exclusively, leaving

the Corn Company free, at the last moment, to re-

pudiate the whole transaction by either refusing to

sell or raising its price (which is what it did) so that

the Syrup Company could not meet the terms of the

offer. To state this proposition, we submit, is suffi-

cient to show that the implication that we contend

for arises from the correspondence.

But to sustain our position we do not have to go

so far. The letter of the correspondence being silent

upon the subject, no contrary implication will be im-

ported.

"Stipulations which are necessary to make a

contract reasonable . . . are implied, in re-

spect to matters concerning which the contract

manifests no contrary intention."

Cal. Civil Code, Sec. 1655.

Moreover, if there be any uncertainty about the ques-

tion, it must be resolved against the Corn Co.
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"In cases of uncertainty . . . the language

of a contract should be interpreted most strongly

against the party who caused the uncertainty to

exist. The promisor is presumed to be such party

Cal. Civil Code, Sec. 1654.

It hardly seems necessary to cite authorities on this

point, but we refer to a few well-known cases illus-

trative of our view.

In Coghlan vs. Stetson, 19 Fed., 727, it was urged

that by the contract, which was one of employment,

the defendant did not agree to employ the plaintifif;

that the agreement was by the plaintifif alone to render

services for the defendant. The Court said, page 729:

".
. . if there are two interpretations, one of

which establishes a comparatively equitable con-

tract, and the other an unconscionable one, the

former construction should prevail. In such cases

the court may well assume that the parties do not

intend that which is opposed alike to justice and to

common sense. Unless the language is so definite

and certain that no other interpretation can be up-

held a construction should not be adopted which

must inevitably cast a reflection upon the sanity of

one of the contracting parties."

In Genet vs. President etc. of the Delaware & Hud-

son Canal Company, 136 N. Y., 595, the Court found

in the contract, which w^s one of a lease of a mine

which was ruined by the negligence of the lessee, an
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implication that the lessee would not wilfully or neg-

ligently incapacitate itself from complying with the

contract. Justice Finch, speaking for the Court, said

(p. 608) :

"I know very well that implied promises are to

be cautiously and not hastily raised. . . . They
always exist where equity and justice require the

party to do or to refrain from doing the thing in

question ..."

In Noonan vs. Bradley, 9 Wall., 394, the Court,

considering the construction of an instrument, said:

"If there were any doubt as to the construction

which should be given to the agreement of the in-

testate, that construction should be adopted which

would be more to the advantage of the defendant,

upon the general ground that a party who
takes an agreement prepared by another, and upon
its faith incurs obligations or parts with his prop-

erty, should have a construction given to the instru-

ment favorable to him; and on the further ground
that when an instrument is susceptible of two
constructions—the one working injustice and the

other consistent with the right of the case—that one

should be favored which standeth with the right."

The same point is presented in the case of Mclntyre

vs. Belcher, 14 C. B. N. S., 653, where a physician,

having purchased the practice of another, agreed to

pay to the vendor a certain portion of his earnings and

receipts from said practice for a given period. The
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court found an implication in the agreement that he

would not by his wilful acts and fault incapaciate

himself from carrying on the business.

So here, we submit that the offer of the Corn Co.

in all fairness carried with it the agreement to sell

all the year 1908 at a reasonable price.

The learned judge based his reasons for his ruling

principally upon the letter written to the Corn Co.

by the Syrup Co. on December 6, 1906 (Transcript,

p. 20), and the reply thereto written by the Corn Co.

to the Syrup Co. on December 22, 1906 (Transcript,

pp. 21-22). We think, however that these letters do

not change the situation. It will be observed that the

first letter from the Corn Co., which was dated No-

vember 28, 1906, did not call for a reply, and as

already indicated was nothing more than an offer

which was intended to be met by acceptance, and not

in any other way. The Syrup Company apparently

misinterpreted this letter as offering to enter into a

formal contract of some kind, and wrote to the Corn

Co. with that end in view, expressing its understanding

of the offer. The Syrup Company's letter closes with

the statement:

*'If this meets with your approval please write

to us and then we will write you a further letter

confirming Contract, or as you see fit to make it."

The Syrup Company expressed itself as willing to

meet the offer, as it had interpreted it, providing the
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Corn Co. "sell us at as low a figure as any one else,

" and will guarantee to protect us on prices should

" any firm start up in opposition to your firm or their

" successors and put the price lower than the price of

" your firm. You then in this case, if the price was
'^ lower, should either allow us to buy from them

" or you meet their price and still give us the loc per

" hundred rebate on all that we buy from you during

" the time stated."

In reply the Corn Company says that its profit-

sharing proposition contemplates purely a voluntary

act on the part of the buyer.

"It makes no condition relative to competitive

prices or otherwise. It is a question for each buyer

to figure whether or not it is to his interest to join

in the plan and this, of course, can only be figured,

taking into consideration conditions competitively

or otherwise which may exist from time to time

during the ensuing year. It makes no stipulation,

preference or otherwise, nor do we enter into any

written contract for the supply of our materials for

this period."

The Court will see that the Syrup Co. presented to

the Corn Co. two propositions:

First: That the Corn Co. should sell at as low a

figure as anyone else, and would guarantee to protect

the Syrup Co. on prices, should any firm start up in

opposition and put the price lower.
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Second: That the Syrup Co. was willing to enter

into a written contract.

Both of these suggestions were negatived by the Corn

Co.; but neither suggestion has any bearing upon the

question here. The Syrup Co. did not ask the Corn

Co. if it would sell at a reasonable price or if it would

sell during all of the time covered by the offer, and

the Corn Co. did not refuse to sell at a reasonable price,

and did not refuse to sell during all the time covered

by the offer. What it did was to say that it did not

make any condition relative to competitive prices or

otherwise. Now it is clear that selling at a reasonable

price is one thing, and selling "as low as anyone else"

is another thing. The Corn Co. would certainly have

been unwise to agree to "sell at as low a figure as any

one else" or "to guarantee to protect the Syrup Co. on

price should any firm put the price lower"; for in such

event its profits might vanish entirely. But on the

other hand, as already pointed out, there is no reason

why the Corn Co. should not sell at a reasonable price.

Such a figure, of course, would bring the Corn Co. a

reasonable profit, and the promised rebate would pro-

tect the Syrup Co. from loss as long as it could buy at

a reasonable price. The fact that the Corn Co. de-

clined to agree to meet competition therefore has no

bearing upon the question as to whether its offer re-

quired it to sell at a reasonable price. The implica-

tion that the Corn Co. would sell at a reasonable price

we submit is just as strong in the letter of December
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22, 1906, as in any of the other correspondence. In

other words, the Syrup Co. sought to have the Corn Co.

amplify its first ofifer by a further agreement to meet

competition and also to make a written contract cover-

ing the matter. The Corn Co. simply declined to meet

competition, and declined to enter into a written con-

tract. Nothing was said by either party about the sale

at a reasonable price, and certainly nothing was said

by the Corn Co. to indicate that it reserved to itself the

right of raising the price of its product above a reason-

able price. If the Syrup Co. was not justified in draw-

ing from this correspondence the inference that the

Corn Co. would sell at a reasonable price, then it must

be because the correspondence carries the implication

that the Corn Co. could charge any price it wanted to.

If it could do this, then the correspondence carries the

implication that upon the last purchase of the Syrup

Co. during the year, the Corn Co. could raise its charge

to any figure however unreasonable, even going so far

as to make enough out of this last sale of the year to

pay the entire so-called profit that it was to share with

the Syrup Co. No such implication, we submit, will

be placed upon these letters by this Court.

The only other position that our opponents can take

is that no implication whatever arises from the letters

of the Corn Co. We think what we have already said

shows that this position is not tenable. The mere fact

that the offer was to pay at the end of a given period

if during all that period the Syrup Co. bought exclu-
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sively from the Corn Co., too clearly carries with it,

as a part of the offer, the proposition that during all

that period the Corn Co. would sell to the Syrup Co.

And if this be true it must also follow, as we have al-

ready said, that the oflfer also included the term that

the Corn Co. would sell at a reasonable price. Other-

wise there was no ofifer—nothing but a cleverly con-

ceived and fraudulent device to deceive and defraud

its patrons. We shall not assume that the Corn Co.

intended any such thing or that our opponents will con-

tend that it did.

Let us suppose that A says to B, "I will give you one

hundred dollars if within ten days you will paint my
fence." B has partly performed the work when, within

the ten days, A destroys the fence. Surely no court

will hold that B cannot recover, at least for the work

he did.

Blumenthal vs. Goodall, 89 Cal., 251.

Or again, suppose I say to C, "I will give you a dol-

lar if you take my trunk to the ferry," and when he is

within a block from the ferry I take it away from him.

Is C without a remedy? We apprehend not. And

yet in each of these cases, in order to do justice, the

law imports something into the ofifer that was not there

in words.

Hosmer vs. Wilson, 7 Mich., 294; 74 Am. Dec,

716;
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Cooper vs. Lansing Wheel Co., 94 Mich., 272;

34 Am. St. Rep., 341

;

Plumb vs. Campbell, 129 111., loi ; 18 N. E., 790.

We have thus far considered only the effect of the

original correspondence, but what was done in connec-

tion therewith makes our case the stronger. It will be

remembered that in its first letter the Corn Co. informs

the Syrup Co. that it "has decided to adopt a liberal

plan of profit sharing with you" (Trans., p. 14). It

"inaugurates" such a policy of profit sharing by an offer

covering the years 1906-7 and closes the letter with a

statement that it "confidently anticipates a continuance

of such profit sharing annually to the full extent that

its earnings will warrant." On December 23, 1907

(Trans., p. 17) it announces a continuance of the plan

of profit-sharing and states that the profits for the year

1907 will be paid on December 31, 1908, on condition

that the Syrup Co. shall purchase exclusively from the

Corn Co. during that year. On January 23, 1908

(Trans., pp. 17-18), the Corn Co. announces that the

profits thus to be divided at the end of 1908 will be 15

cents per 100 pounds on all shipments made during

1907.

We have also seen that at the end of 1907 the Corn

Co. paid to the Syrup Co. the promised rebate for the

year 1906 (Trans., p. 19). During the year 1907 the

Syrup Co. had purchased from the Corn Co. 1,111,973

pounds of glucose, so that the amount to which it would
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be entitled at the end of 1908, according to the state-

ment of the Corn Co., was $1667.95.

The situation in January, 1908, then, was this: The

Corn Co. said to the Syrup Co., in effect: "We are

" going to continue our profit-sharing plan. Your share

*' of the profits for 1907 is $1667.95. This is your share

" of the amount we have already made from the busi-

" ness we have done with you; it will be paid to you at

" the end of 1908 on condition that you purchase glu-

" cose from us exclusively during 1Q08." Now if we

are right in our views regarding the duty of the Corn

Co. to sell all the year at a reasonable price, it would

seem clear that on the failure of the Corn Co. so to do,

the Syrup Co. is entitled to recover. But what we want

to lay stress upon is that at this point, if not before, the

element of consideration enters into the transaction, and

what was before merely an ofifer, has now become a

contract.

Los Angeles Traction Co. vs. Wilshire, 135 Cal.,

654.

In that case the defendants placed in escrow a note

in favor of the plaintiff, to be delivered to plaintiff upon

completion and operation by plaintiff of a certain elec-

tric railway. Defendants afterwards served a notice

upon the plaintiff that they did not recognize any lia-

bility upon the writings because the road had not been

completed within the time agreed upon. Judgment for

the plaintiff was affirmed, the Court saying, p. 658:
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"The contract at the date of its making was uni-

lateral, a mere offer that, if subsequently accepted

and acted upon by the other party to it, would ripen

into a binding, enforceable obligation. When the

respondent purchased and paid upwards of fifteen

hundred dollars for a franchise, it had acted upon

the contract; and it would be manifestly unjust

thereafter to permit the offer that had been made
to be withdrawn. The promised consideration had

then been partly performed, and the contract had
taken on a bilateral character, and if appellant

thereafter thought he discovered a ground for re-

scinding the contract, it was, as it always is, a neces-

sary condition to the rescission that the other party

should be made whole as to what he had parted with

on the strength of the contract. The notice of with-

drawal from the contract was ineffectual, therefore,

for several reasons. In the first place, it was based

on a wrong theory; the reason given for it was that

the road was not constructed within the agreed time,

when, as was determined subsequently by the court,

there was no time agreed upon. Again, it came too

late, after the obligations of the parties had become

fixed."

The contract, then, we submit, was this:

The Corn Co., in consideration of the sum of

$1667.95 received from the Syrup Co., will pay said

sum to the Syrup Co., on December 31st, 1908, on

condition that the Syrup Co. purchase glucose ex-

clusively from the Corn Co. during the year 1908,

and the Corn Co. agrees to sell glucose to the Syrup

Co. all the year at a reasonable price.
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Stated this way, the contract does not seem unfair,

and we submit that this is the only reasonable interpre-

tation to which it is susceptible.

But, on the other hand, if we change the last clause

to read

—

"but the Corn Co. reserves the right to withdraw

from this contract or to exact an unreasonable price

for said glucose"

—

the thing becomes absurd, even grotesque; and yet that

is the position of our opponents.

The Civil Code of California, Section 1606, reads

as follows:

"An existing legal obligation resting upon the

promisor, or a moral obligation originating in some

benefit conferred upon the promisor, or prejudice

suffered by the promisee, is also a good considera-

tion for a promise, to an extent corresponding with

the extent of the obligation, but no further or other-

wise."

Assuming, for the purpose of this argument, that the

Corn Co. was not bound to renew its offer or extend it

beyond the end of the year 1907, if it did so, certainly

there was a sufficient consideration for the contract we

contend for.

The Corn Co. as we have seen, not only made an offer

to share its profits for the year 1906, but as a part of

that offer stated that it confidently anticipated a con-

tinuance of this profit-sharing arrangement. That state-
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ment was obviously put in its letter as an added induce-

ment to the Syrup Co. to accept its proposition, and as

the Syrup Co. did so with such profit to the Corn Co.

that it could afford to return to the Syrup Co. 15c

per 100 pounds upon all its purchases during the

year 1907, it is obvious that a moral obligation arose on

the part of the Corn Co. to make good its promise by

meeting the expectations it had raised and continuing

the arrangement.

A moral obligation is defined in

Bailey vs. Philadelphia, 167 Pa. St., 569; 46 Am.

St. Rep., p. 693,

as one "which cannot be enforced by action, but which

" is binding on the party who incurs it, in conscience

" and according to natural justice."

Thus, a promise to pay a debt discharged in bank-

ruptcy will be enforced on the ground that the moral

obligation to pay the debt is a good consideration for

the promise.

Lambert vs. Schmalz, 1 18 Cal., 33.

In Eraser vs. San Francisco Bridge Co., 103 Cal., 79,

the defendant corporation claimed that its president had

no right to make a contract binding the company to pay

for medical services rendered to one Howden, an em-

ployee of defendant, who had been injured. The court

said:
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"It is true that the defendant was in no way re-

sponsible for the injuries received by Howden, and

it might therefore have refused to assist or care for

him in any way, but he had been a faithful servant of

defendant and was injured while performing his

duties as such. He was also a poor man and needed

attention and care which he had no means to pro-

cure. Under such circumstances there would seem

to have been some moral obligation resting on the

defendant to furnish to him such assistance and care

as were necessary to relieve his sufiferings, and, if

possible, to save his life. This obligation is shown

to have been recognized from the start, and should

be held to constitute a sufficient consideration for the

legal obligation expressed in the letter referred to."

So, in Bernstein vs. Downs, 112 Cal., 197, it was held

that work done with appellant's knowledge and consent

which directly benefited him was a sufficient considera-

tion for a promise to pay.

In Drake vs. Bell, 55 N. Y. Supp., 945, the plaintiff

repaired defendant's house by mistake and without de-

fendant's knowledge. The defendant disclaimed any re-

sponsibility, but finally promised to pay and this prom-

ise was held binding. The decision was by Justice Gay-

nor at special term. The judge in his opinion, page 947,

refers to two classes of cases: one, where the promise

is held binding because based on a former obligation

enforceable at law or in equity which obligation it re-

vives; and the second, where the promisor, while never
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under any such obligation, receives an antecedent val-

uable consideration.

But it may be suggested that even if the Corn Co.

was under a moral obligation which would form a con-

sideration in this case, it attached to its ofifer a condition

that was not complied with by the Syrup Co., namely,

that the Syrup Co. should purchase from the Corn Co.

exclusively during all the year 1908. It may be con-

ceded for the purposes of this argument, that as the

Corn Co. was not legally bound to renew its ofifer for

the year 1908, it could attach to the ofifer any condi-

tion that it desired, but we submit that what we have

already said shows that the condition that the Syrup

Co. should buy from the Corn Co. exclusively during

the year 1908 carried with it, in the absence of some ex-

pression to the contrary, a corresponding obligation on

the part of the Corn Co. to sell during all that year at

a reasonable price. If this is so, then upon its failure

to do so, the Syrup Co. was excused from the perform-

ance of the condition, and could demand the payment

of the profits for the year 1907 as though the condition

had been performed.

CASES RELIED UPON BY OUR OPPONENTS.

We proceed to consider three cases upon which our

opponents rely.

Their first case is Olmstead vs. Distilling & Cattle

Feeding Co., 77 Fed., 265, where the court considers

some questions regarding a rebate contract, which how-
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ever is not like that in the case at bar. The contract is

set out, ^^ Fed., page 266, as follows:

"No. 837. Peoria, 111., Oct. 22, 1891.

"Subject to the conditions named herein, and for

the purpose of securing the continuous patronage of

the within-named purchaser, and successors and as-

signs of the same, for its products, the Distilling

and Cattle-Feeding Company, six months from the

date of this purchase voucher, will pay to Stein

Bros., of Chicago, Illinois, purchaser, sixteen and

forty-seven hundreds dollars ($16.47), being a re-

bate of 5 cents per proof gallon on 3293/^ proof gal-

lons of the Distilling and Cattle-Feeding Com-

pany's product purchased this day. This voucher

will be valid and payable only on condition that the

above-named purchaser, the successors and assigns

of the same, from the date of this voucher to the

time of its payment, shall have bought their supply

of such kind of goods as are produced by the Dis-

tilling and Cattle-Feeding Company, and all com-

pounds thereof, exclusively from one or more of

the dealers named on the back hereof, until further

notified, and shall also have subscribed to the certifi-

cate on the back hereof.

"(Signed)

"Distilling and Cattle-Feeding Company,

"By J. B. Greenhut, President."

The Distilling and Cattle Feeding Co. was in the

hands of a receiver and the question arose on exceptions

to the report of a Special Master disallowing certain

claims on the rebate vouchers. Forty-seven of these
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vouchers had been originally issued to Stein Brothers,

but, by mesne transfers, had come into the hands of one

Solomon. Ninety-one other vouchers had been issued

to a corporation called Charles Dennehy & Co., and

came, by mesne transfers, to one G. F. Jones, who ap-

peared in the case, using however the name of Den-

nehy & Co. It appears therefore that both claimants

were merely assignees; and the case further shows that

it was not contended that Stein Brothers or Charles

Dennehy & Co., or their assignees, had complied with

the requirements of the certificates as to the purchase

of their supply from some of the dealers described in

the certificate, during the ensuing six months from the

issuance of the certificate. In other words, no attempt

had been made to comply with the requirements of the

certificates, and there is nothing in the case to show

that the company that issued the certificate had pre-

vented a compliance with its terms. There is some dis-

cussion by the court of an argument that appears to

have been made that the Distilling and Cattle-Feeding

Co. impliedly engaged that during the six months the

product would be offered for sale at a reasonable price,

but how that question arose does not appear, because it

is not shown that there was any refusal to sell at a rea-

sonable price. In fact, the court says, page 268:

"There is no showing that Stein Bros, and Den-

nehy & Co. could not, in fact, have obtained their

entire supply from the distributers of the company,
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without discrimination, and on the same terms as

other buyers from the company's distributers."

Moreover, it will be observed that the promised re-

bate was to be paid, not as in the case at bar, on condi-

tion that the Syrup Co. should have purchased from

the Corn Co., but on condition that the holders of the

certificates should have purchased "from one or more

of the dealers named on the back" of the certificate; in

other words, from other dealers, third parties, who in

turn were presumably to buy from the Distilling and

Cattle-Feeding Co. The court makes this distinction

clear in its opinion, saying, at the foot of page 268:

*'The terms of any sale to Stein Bros, were to be

made or concurred in by the distributer. To this

extent the Company [Distilling and Cattle-Feeding

Co.] had parted with its control over the prices at

which Stein Bros, must buy in order to get the

$16.47. I ^"^ confident that there is not in the

voucher, by implication, any engagement by, or re-

striction on, the company, to the effect that its prod-

uct should be offered to Stein Bros, at a price 'which

some disinterested third party might deem reason-

able/' (Italics ours.)

It appears, therefore, that this case throws no light

upon the question as to whether the Corn Co. was to

sell at a reasonable price during all the year 1908, first,

because in the Olmstead case it seems that the question

did not arise at all, and second, even if it did arise, the

circumstances were entirely different because the pur-
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chases were to be made from parties other than the con-

cern that offered the rebate, and hence no implication

would arise that the Distilling and Cattle-Feeding Co.

had agreed that the distributers would sell at a reason-

able price.

The next case upon which our opponents rely is Den-

nehy vs. McNulta, 86 Fed., 825.

There is a mistake in the syllabi in Dennehy vs. Mc-

Nulta, 86 Fed., 825, which refers to 77 Fed., 700 as

being affirmed. The reference should be to jj Fed.,

265, i. e., the Olmstead case just referred to. See the

end of the first paragraph, 86 Fed., p. 827. The refer-

ence to jj Fed., 700, which appears at the foot of page

825 and which was erroneously copied into the syllabi,

is merely in explanation of the consolidated cases

against the Distilling and Cattle-Feeding Co.

The Circuit Court of Appeals in Dennehy vs. Mc-

Nulta, 86 Fed., 825, considered the same rebate agree-

ments that were before the lower court in Olmstead vs.

Distilling and Cattle-Feeding Co., JJ Fed., 265, supra,

and which, as we have seen, are not at all like the trans-

action in the case at bar. However, the court considers

but two questions and neither is involved here. There

were two propositions upon which liability was sought

to be imposed upon the Distilling and Cattle-Feeding

Co.

(i). That the conditions contained in the vouchers

may either be ignored or set aside for illegality and the
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promise thus segregated may be enforced without per-

formance of the conditions. It will be borne in mind

that the claimants had not performed and had not at-

tempted to perform the conditions. The court very

properly held that it could not make a new contract

for the parties, and hence, that recovery with the con-

ditions unfulfilled must be denied. The reasoning of

the court shows why this is so and incidentally shows

the distinction between that case and the case at bar and

aptly illustrates why we, here, are entitled to recover.

The court says, page 828

:

"In other words, the obligations of the contract

are dependent upon a condition precedent ; and there

can be no default by the promisor without perform-

ance of the condition, unless -waived or excused by

acts or conduct on the part of the promisor. Under

the contract in question, compliance with the condi-

tions was neither obstructed on the one side nor at-

tempted on the other ..." (Italics ours.)

In the case at bar, as already shown, we come exactly

within the exception above pointed out by the court as

in that case being necessary to entitle the claimants to

recover.

Again, the court said, page 828:

"The condition is the sole consideration for the

promise ..."

Here, as we have shown, there was a perfect consider-

ation for the promise of the Corn Co., as far as the pay-



35

ment of 1908 was concerned, entirely independent of

the condition.

(2) . The second proposition upon which the claim-

ants rested in that case was that in the original transac-

tions money was paid under circumstances from which

the law raises an implied promise of repayment within

the doctrine of money had and received, which^ ex aequo

et bono, belongs to the party by whom it was so paid.

The three grounds presented by the claimants in sup-

port of this proposition and disposed of adversely by

the court are set forth (page 828) as follows : (
i

) That

an unlawful combination enabled the seller to control

and arbitrarily fix prices upon nine-tenths of the dis-

tillery products of the country; (2) that the exigencies

of business on the part of the purchasers constrained

them to deal with this combination
; (3) that the amount

named in the vouchers as rebate was beyond the fair

price, and a distinct addition to the price which was

imposed and withheld to secure continuance of the

trade.

These were the points upon which the case of Den-

nehy vs. McNulta was disposed of and none of them

has any bearing on the case at bar. On the other hand,

the case shows, we submit, that if the facts of the case

at bar had been present in that case, the ruling would

have been the other way. We submit, therefore, that

the case is an authority m our favor and not against us.



36

Counsel will also rely upon the case of Bessire & Co.

vs. Corn Products Mfg. Co., 94 N. E., 353, which ap-

parently involves correspondence similar to that which

we have here. There, as here, the purchaser of glucose

sought to set ofif against the purchase price of glucose

bought in 1908 the rebate for the year 1907. The de-

cision was in favor of the Corn Products Mfg. Co., but

we call the particular attention of the Court to the fact

that the points upon which we are here relying were

not presented nor considered in that case. Therefore it

is not an authority against us. The appellant there

made no attempt to explain or excuse its failure to pur-

chase during all of the year 1908. And the questions as

to the meaning of the correspondence and the consider-

ation for the promise to share the profits for the year

1907 at the end of 1908 were not brought to the atten-

tion of the court. For these reasons this case throws

no light upon the questions now before this Court.

We respectfully submit that the judgment of the Cir-

cuit Court should be reversed.

CUSHING & CUSHING,
Attorneys for Plaintiff in Error.
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This was an action by the Corn Products Refining
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In its complaint plaintiff alleged the sale of the goods,

wares and merchandise, and that there was a balance of

$2,059 on account of the goods due to it (Tr. pp. 1-3).

By its answer defendant denied that it owed plain-

tiff any balance. As a second and separate answer and

by way of counterclaim it averred that in November,

1906, plaintiff offered to pay it on December 31, 1907,

a rebate of ten cents per hundred pounds of all glucose

which it might buy from plaintiff between July 1, 1906,

and December 31, 1907, provided it would buy from

plaintiff, "at its reasonable value", all glucose used by

it during the remainder of the year 1906, and during all

of the year 1907, and that plaintiff further agreed to

continue to share its profits with defendant annually

thereafter, in consideration of defendant's purchasing

its glucose exclusively from plaintiff. In consideration

of these offers, it purchased from plaintiff between July

1, 1906, and December 31, 1907, all of the glucose used

by it during tliat period. A similar offer and agreement

were made b}'' plaintiff to it with respect to glucose used

by it during the year 1908, that is to say, if it would

buy from plaintiff all of the glucose used by it during

the year 1908 ''and would pay therefor the reasonable

value thereof", plaintiff would on December 31, 1908,

pay it fifteen cents for each hundred pounds of glucose

purchased by it during 1907. That during the year

1907 it purchased from plaintiff 1,245,406 pounds of

glucose, and that 15 cents for each hundred pounds

thereof amounts to $1868.11. During 1908, in January

and March, it ordered from plaintiff over 250,000



pounds, and plaintiff delivered the same, but charged

and demanded from defendant a price far in excess of

the reasonable value thereof, to wit, about 30 cents

per hundred pounds in excess of the reasonable value.

Plaintiff refused to sell the glucose to it at the reason-

able value or market price thereof. Defendant, until

the repeated exaction by plaintiff of the unreasonable

and excessive charges, purchased glucose from no other

person, and fully complied with the conditions of plain-

tiff's offer. The excessive charges demanded by plain-

tiff, and its refusal to sell glucose to defendant at its

reasonable value, forced it, in order to meet competi-

tion, to buy glucose from others from whom it would

obtain the same at the reasonable value thereof and at

a price greatly below that charged by plaintiff. By

reason of plaintiff's action in so raising the price of

glucose, and exacting from defendant an excessive and

unreasonable price therefor, it was prevented by plain-

tiff from purchasing glucose exclusively from plaintiff

during the remainder of 1908 ; that it was thereby dam-

aged in the sum of $1868.11.

As a further answer and by way of counterclaim

defendant averred that within two years last past plain-

tiff became possessed of the sum of $1868.11 belonging

to it, and no part thereof had been repaid to it (Tr. pp.

4-9).

Upon the trial it was admitted that plaintiff had sold

to the defendant $2059 worth of glucose, for which the

defendant had not paid, and that, unless the defendant



prevailed with the defense set forth in its answer, plain-

tiff would be entitled to a verdict (Tr. p. 13).

Defendant then offered in evidence certain circulars,

all signed by the plaintiff and received by the defend-

ant. These circulars were as follows

:

"Com Products Eefining Company, 26 Broadway,
"New York, November 28, 1906.

"Long Syrup & Eef. Co., San Francisco, Cal.
'

' Gentlemen :

—

"This Company recognizing the fact that its own
prosperity, in a great measure, is interwoven with

the good will and co-operation of its patrons, has

decided to adopt a liberal plan of profit-sharing

with you, in case you shall in the future continue

to give us your exclusive patronage.

"This Company inaugurates such a policy of

profit-sharing, by announcing that it will set aside

out of profits from the manufacture and sale of

glucose and grape sugar for the last six months of

1906, an amount ec^ual to ten cents per hundred
jDounds on all shiiDments of Glucose and Grape
Sugar (Warner's Anhydro & Bread Sugar Except-

ed) which shall have been made by this Company
from July 1st to December 31st, 1906.

"This amount will be paid to you or your suc-

cessors on December 31st, 1907, on condition that,

for the remainder of the j^ear 1906 and the entire

year 1907, you or your successors shall have pur-

chased exclusively from this Company or its suc-

cessors all the Glucose and Grape Sugar required

for use in your establishment.

"With the assurance of the steadfast co-opera-

tion of its customers, given in reciprocation for the

benefits conferred upon them, this Company con-

fidently anticipates a continuance of such profit-



sharing distribution annually to the full extent that

its earnings may warrant.

''Yours verj^ truly,

"Corn Peoducts Refining Company.
"E. B. Walclen,

"General Manager of Sales."
''is^

"Corn Products Refining Company, 26 Broadway,
'

' New York, January 9, 1907.

"Gentlemen:

—

"Referring to our proposition of Profit Sharing
will you kindly send us a statement in pounds of

the quantity of Glucose and Grape Sugar shipped

and invoiced to you from this Company between
July 1, 1906, and December 31, 1906, inclusive, as

shown by your books, in order that any errors may
be corrected at once in case your figures do not

agree with our own?
"An amount equal to ten cents per 100 lbs. of

Glucose and Grape Sugar thus shipped and in-

voiced to you between said dates will be paid to you
on December 31, 1907, provided you shall have pur-

chased from this Company or its successors your
entire requirements of those products for the year
1907.

"Corn Products Refining Company."
"Corn Products Refining Company, 26 Broadway,

"New York, December 21, 1907.

"Sales Department.
'

' Gentlemen

:

"Referring to the voluntary offer made by this

Company in December, 1906, if you are entitled to

participate in the profit-sharing as provided, we re-

quest that you fill in, sign the certificate printed
below, and return same promptly to us.

"This Company in inaugurating its profit-sharing

plan announced that it would set aside out of its

profits from the manufacture and sale of Glucose
and Grape Sugar (No. 70, Climax and Chicago



Anhydrous) for the last six months of 1906, an
amount equal to ten cents per hundred pounds on
all shipments of Glucose and Grape Sugar (No. 70

Climax and Chicago Anhydrous) which it made to

you from July 1 to December 31, 1906, that this

amount would be paid to you on December 31, 1907;

on condition that for the remainder of 1906, and
the entire year of 1907, you should have purchased
exclusively from this Company (and paid for the

same in full) all the Glucose and Grape Sugar (No.

70, Climax and Chicago Anhydrous) required for

use in your business.

"Respectfully yours,

"Corn Products Refining Company."

"Corn Products Refining Company, 26 Broadway,
'

' New York, December 23, 1907.

"Sales Department.
'

' Gentlemen

:

"The plan of profit-sharing adopted by this Com-
pany in November, 1906, having met with the

hearty approval of our customers, we take pleasure

in announcing its continuance for the year 1907.

"The amount to be paid you will be based upon
the shipments of Glucose and Grape Sugar (No.

70 Climax and Chicago Anhydrous Sugar) which
shall have been made to you by this Company dur-

ing the year 1907, and will be paid on December
31st, 1908, on condition that you or your successors

shall have purchased exclusively from this Com-
pany or its successors, either for resale or for use
in your establishment, all the Glucose and Grape
Sugar required by you during the year 1908.

"The amount thus to be paid will be announced
to you as soon after January 1st as the business for

the year has been closed and the i)rofits ascertained.

"Yours very truly,

"Corn Products Refining Co."
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' Corn Products Refining Company, 26 Broadway,

"New York, January 23, 1908.

"Sales Department.

'•Profit Sharing for 1907.
'

' Gentlemen :

—

"Keferring to our letter on this subject of De-

cember 23, 1907, and coniirming same, we now
take pleasure in informing you that we will pay to

you on December 31st, 1908, fifteen cents per hun-

dred lbs. of the total amount of Glucose and Grape

Sugar (70, Climax and Chicago Anhydrous) which

we have shipped to you during the year 1907, upon

condition that you or your successors shall pur-

chase exclusively from this company or its suc-

cessors all of the Glucose and Grape Sugar handled

by you during the year 1908, and shall have paid in

full all invoices covering the same.

"You will observe that this profit sharing cannot

be anticipated by deducting from our invoices, but

is only payable by this Company's checks after

those invoices are settled in full.

"Will you please send us at your earliest conven-

ience a full detailed statement showing date of in-

voice, our order number, number of packages and

number of net pounds covering all shipments made
to you during 1907. We ask that you give this re-

quest your immediate attention, as later you may
have difficulty in compiling this data.

"Yours very truly,

"Corn Products Refining Company."

J. M. Long, the president of the defendant, thereupon

testified that the defendant had, in 1906, after receipt

of the first letter from the plaintiff, bought all of its

glucose from the plaintiff, and did not buy any glucose

from anybody else after that time in 1906, or in 1907;

that it stopped buying from the plaintiff in March or

April, 1908,
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''for the reason that they did not live up to what
we thought according to what they had written in

their letter to us ; they put the price up. The price

was ten at one time, and maybe ran as high as

twenty-five a hundred over their competitors, which
placed us in a position that we could not compete
with the trade and pay them ten to twenty-five over

what we could buy from other people. The main
reason was that we could not buy glucose from
them and compete with our competitors and keep

that up."

On the cross-examination of this witness defendant's

letter of December 6, 1906, and plaintiff's reply of De-

cember 22, 1906, were read in evidence. These letters

were as follows:

"San Francisco, December 6, 1906.

"The Com Products Refining Co.

"New York City, N. Y.

"Dear Sirs: —
"Your letter of November 28th received. We

have gone over your letter carefully and note your
propositions.

"As we understand them you are to allow us lOc*

per hundred rebate on all glucose bought from you
since July 1st, 1906, to December 31st, 1906. This

amount to be paid to us on December 31st, 1907,

and a further rebate of 10^ per hundred on all

glucose we buy from your firm or their successors

from January 1st, 1907, to December 31st, 1907,

providing as you say that we buy all our glucose

from your firm or their successors during the time

mentioned in this letter.

"In answer, we are willing to do this providing

you sell us at as loiv a figure as anyone else and will

guarantee to protect us on prices should any firm,

start up in opposition to your firm or their succes-

sors and put the price loiver than the price of your

firm. You then in this case, if the price was loiver,



should either allow us to buy from them or you
meet their price and still give us the 10^ per hun-

dred rebate on all that ive buy from you during the

time stated.

*'We also in this case agree to give you the pref-

erence providing the prices are the same and under
the same conditions. If this meets with your ap-

proval please write to us and then we will write

you a further letter confirming Contract, or as you
see fit to make it.

''Yours truly,

"Long Syeup REFiisriNG Co.,

"Per J. M. Lonff."^&*

"Corn Products Refining Company, 26 Broadway,
"New York, December 22, 1906.

"Sales Department, Room 400.

"Long Syrup & Refining Co.,

"San Francisco, Calif.
'

' Gentlemen

:

"Replying to your favor of December 6th, beg to

say that our profit-sharing proposition contemplates

purely a voluntary act on the part of a buyer. If

we receive the exclusive patronage of that buyer
during the year 1907 he then will be entitled on such

deliveries as he may have received from us from
July 1st to December 31st, 1906, ten cents per hun-

dred pounds on glucose and grape sugar. It mak'es

no condition relative to competitive prices or other-

ivise. It is a question for each buyer to figure wheth-
er or not it is to his interest to join in the plan and
this, of course, can only be figured, taking into con-

sideration conditions competitively or otherwise
which may exist from time to time during the ensu-
ing year. It makes no stipulation, pi'eference or oth-

erwise, nor do tve enter into amy written contract for
the supply of our materials for this period.

"At the end of 1907 when this dividend of ten

cents per hundred pounds is to be paid we will

simply ask that you and our other patrons sign a
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warranty which will show conclusively that you are

entitled to it by having given to us an exclusive

patronage during that period.

"Respectfully yours,

"Corn Products Refining Company,
"E. B. Walden,

"General Manager of Sales."

The witness also testified that the defendant did not

buy all the glucose it used in 1908 from the plaintiff;

that during that year it used considerable glucose, which

it bought from other people.

Evidence was then introduced showing the prices

charged for glucose by the Corn Company and by two

other concerns during 1908.

It was admitted that during the year 1907 the Syrup

Company purchased from the Corn Company 1,111,973

pounds of glucose.

The defendant then rested.

Plaintiff thereupon asked the Court to instruct the

jury to bring in a verdict for it, upon the ground that

defendant has not made out the contract which it had al-

leged in its answer, and that no defense to plaintiff's

cause of action has been shown. The motion was

granted. In granting it, the Court said:

"I am satisfied, gentlemen, after this further con-

sideration of the matter, that the evidence does not
sustain the defense in showing the contracts such
as were counted upon. In that view I shall be com-
pelled to grant the motion. The defendant places

it in a very plausible shape, but it is not to my
mind to be picked out of the writings from which
we must make this contract. It seems to me that
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' the constniction that the Long Syrup Refining Com-
pany sought to have fastened npon the first offer

of the Corn Produc^ts Refining Company by the

letter it wrote icas distinctly repudiated by the Corn
Products B ('fining Company, and that thereby it

evinced their purpose in making their offer to keep

the matter of price entirely within their oivn discre-

tion or judgment. Of course, ordinarily I would be

strongly inclined to indulge the presumption as

stated in my suggestion this morning; and in the

absence of that distinct response to the letter of the

Long Syrup Refining Company, which, as I say, re-

pudiates it, I should do so. But I think that the of-

fer of the Com Products Refining Company, while it

contemplated selling ai a reasonable price, neverthe-

less, distinctly reserves to themselves the ciuestion of

determining that price, a reservation ivhich destroys

that presumption."

The jury then found for the plaintiff, and judgment

was entered accordingly (Tr. pp. 10, 11).

The Syrup Company seeks to reverse the judgment

upon the ground that the trial Court erred in directing

the jury to find for the Corn Company.

Argument

Briefly stated the contention of the Syrup Company is

that in the otfer of the Corn Company, to give a rebate

to the Syrup Company on all glucose bought by the

Syrup Company of the Corn Company during a given

period, and provided the Syrup Company bought exclu-

sively from the Corn Company, there was an implied

covenant that the Corn Company would sell glucose at

"reasonable prices"; that the prices quoted by the Corn
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Company during 1908 were unreasonable, and that the

Syrup Company was, in effect, thereby legally prevented

from buying from the Com Company all of the glucose

required by it during that year. The Syrup Company

then contends that it is entitled to the rebates for 1907,

notwithstanding the fact that it did not comply with the

expressed terms of the offer of the Corn Company,

—

i. e., it did not buy exclusively from the Com Company

all the glucose it needed during 1908,—and notwith-

standing the fact that the Corn Company expressly de-

clared that '4t made no condition relative to competi-

" tive prices or otherwise" and that "It makes no stip-

'' ulation, preference or otherwise, nor do we enter into

" any written contract for the supply of our materials

" for this period" (Tr. p. 21).

This contention necessarily proceeds upon the assump-

tion that the offer of the Corn Company was, at the time

it was made, or thereafter and before the Syrup Com-

pany had stopped buying from the Corn Company, be-

came a binding contract supported by a good consider-

ation and, therefore, not subject to withdrawal by the

Com Company. It must, of course, be conceded, that if

the offer was never legally binding upon the Corn Com-

pany, it had the right to withdraw the offer at any time,

and this right, of course, included the right to quote

whatever prices it saw fit.

Under these circumstances, the Corn Company con-

tends that, first, if it be assumed that the offer consti-

tuted a contract, and that an implied term thereof was

that sales should be at reasonable prices, still the direc-
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tion to find for the plaintiff vras proper, because there

tvas no evidence that the prices of the Corn Company

ivere unreasonahle; second, again if it be assumed that

the offer constituted a contract and was not subject to

withdrawal by tlie Corn Company, still it contained no

implied covenant on the part of the Corn Company to

sell at reasonable prices; and, third, the offer of 1908

was purely unilateral and was subject to withdrawal at

any time, and, therefore, the Corn Company had the

right to quote whatever prices it saw fit.

First.

IF IT BE ASSUMED THAT THE OFFER CONSTITUTED A CON-

TRACT AXD THAT AN IMPLIED TERM THEREOF WAS THAT

SALES SHOULD BE MADE AT REASONABLE PRICES, THE

DIRECTION TO FIND FOR THE PLAINTIFF WAS PROPER,

BECAUSE THERE WAS NO EVIDENCE THAT THE PRICES

CHARGED BY THE CORN COMPANY WERE UNREASONABLE.

If it be assumed that the offer of the Corn Company

was of a contractual nature and that an implied condi-

tion thereof was that the Corn Company should main-

tain ''reasonable" prices, nevertheless the re<^ord con-

clusively shows that the court below committed no

error in directing a verdict against the Syrup Com-

pany, because there was no evidence that the prices of

the Corn Company were unreasonable.

Turning to the record, at pages 18, 19, 22 and 23 there-

of, we find the testimony of J. M. Long, President of

the Syrup Company. Noivhere in his testimony is there
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any statement that the prices quoted by the Corn Com-

pany durmg 1908 were not "reasonable". His testi-

mony, in this connection, only shows that the prices of

the Corn Company during 1908 were higher than those

quoted by its "competitors" (Tr. p. 19). On pages 22

and 23 of the record are set forth certain prices quoted

during the year 1908 by the Corn Company, and by

competing concerns. While the prices of the competing

companies are lower than those of the Corn Company,

this fact does not prove that the prices of the Corn

Company were unreasonable. It simplj^ shows that the

prices of the Corn Company were not as low as those

quoted by its competitors; and this, moreover, was a

condition which the Corn Company, by its letter of De-

cember 22, 1906, expressly refused to meet. There is

nothing to indicate that the jDrices of the Corn Company

were not entirely reasonable, when considered with ref-

erence to the cost of production.

The testimony of the Syrup Company tvholly failed to

show that the prices of the Corn Company during 1908

were unreasonable. Its counter-claim was, however, en-

tirely based upon the theory that the prices were unrea-

sonable (Tr. pp. 5 et seq.). It is manifest, therefore,

that the direction by the court below to the jury, and

which was predicated upon the ground that the Syrup

Company had failed to sustain the case made by its

pleading, was entirely correct.
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Second.

IF IT BE ASSUMED THAT THE OFFER COSTITUTED A COX-

TRACT A>D WAS NOT SUBJECT TO WITHDRAWAL BY THE

CORN COMPANY, STILL THERE WAS NO IMPLIED COVE-

NANT THEREIN ON THE PART OF THE CORN COMPANY TO

SELL AT REASONABLE PRICES.

On December 6, 1906, the Syrup Company wrote to

the Corn Company asking the latter if, in making its

offer, it would agree to meet the prices of its competi-

tors (Tr. p. 20). The Corn Company replied on De-

cember 22, 1906, that, in making its voluntary offer ''it

" makes no condition relative to competitive prices or

" othencise" and "wakes no stipulation, preference or

" othericise, nor do we enter into any written contract

" for the supply of our materials for this period" (Tr.

p. 21).

It is affirmatively conceded by counsel that, if it be

assumed that the offer of 1908 was legally binding upon

the Corn Companj^, nevertheless the two letters just re-

ferred to ])reclude any implication that might otherwise

have existed, that the Corn Company was bound to meet

the prices of its competitors. But, counsel say, the Corn

Company did not, in its letter of December 22, 1906,

negative the implication that it would cpiote to the Syrup

Company "reasonable" prices. Wherefore, it is con-

cluded, the Com Company was bound to maintain rea-

sonable prices. We submit, however, that counsel err

in their conclusion. They take no note of the fact that,

in the letter of December 22, it is not only stated that

the Corn Company makes "no condition relative to com-

" petitive prices or othencise", but it is further de-
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dared that it
* 'makes no stipulation, preference or

** otherwise, nor do we enter into any written contract

'* for the supply of our materials for this period" (Tr.

p. 21). The expression, "or otherwise", in the clause,

" no condition relative to competitive prices or other-

'' wise", clearly includes "reasonable prices". Surely

this statement could have conveyed to the Syrup Com-

pany no other meaning than that tlie Corn Company

was umvilling to make any condition, at all with regard

to prices. This conclusion is strengthened by the state-

ment in the latter part of the letter that the Corn Com-

pany "makes no stipulation, preference or otherwise

" * * * ". A stipulation concerning "reasonable

prices" is certainly a stipulation, and, as the Corn Com-

pany expressly said in its communication to the Syrup

Company that it "makes no stipulation", manifestly,

there is no room for an argument, that the Syrup Com-

pany may have gathered from the letter, tliat the Corn

Company was willing to stipulate that it would sell at

reasonable prices. This was the view of the court be-

low. In granting the motion for a directed verdict it

said

:

"I am satisfied, gentlemen, after this further con-

sideration of the matter, that the evidence does not

sustain the defense in showing the contracts such

as were counted upon. * * *
j^; seems to me

that the construction that the Long Syrup Refining

Company souglit to have fastened upon the first

offer of the Corn Products Refining Company by
the letter it wrote was distinctly repudiated by the

Corn Products Refining Company, and that thereby

it evinced their purpose in making their offer to

keep the matter of price within their own discretion

or judgment" (Tr. pp. 23, 24).
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Much of tlie brief of counsel IkS devoted to a statement

of rules for the interpretation of contracts and to an

argument concerning their application to the correspond-

ence in the case at bar. But this correspondence, we

submit, absolutely precludes the implication which coun-

sel seek to establish. There is no ambiguity in the cor-

respondence and rules governing the interpretation of

ambiguities in contracts can have no application.

Third.

THE OFFER OF THE CORN COMPANY WAS PURELY UNILAT-

ERAL AND WAS SUBJECT TO WITHDRAWAL AT ANY TIME,

AND, THEREFORE, THE CORN COMPANY HAD THE RIGHT

TO QUOTE WHATEVER PRICES IT SAW FIT.

The court below, in directing the verdict for the Corn

Company, held that, assuming the offer of the Corn

Company constituted a contract binding the Corn Com-

pany to sell to the Syrup Company during the year

1908, still the correspondence between the parties pre-

cluded the implication of any covenant upon the part of

the Corn Company to offer its product to the Syrup

Company at reasonable prices. But, the direction of

the trial court may be sustained upon the broader

ground that the offer of the Corn Company was not of

a contractual character at all, and that, therefore, the

Corn Company was not hound to sell at all, much less

to sell at reasonable prices.
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1. Xo contract would have come into existence, even

if the Syrup Company had bought from the Corn Com-

pany during the whole of the year 1908.

The contention of the Syrup Company is that the

offer of the Corn Company was legally binding upon it,

and that, therefore, an imjDlied term thereof was that

reasonable prices should be quoted. An analysis of the

situation, however, shows that, while it becomes neces-

sary to read into the offer the term for which counsel

contend, in order that contractual rights might arise

from an acceptance of the offer by performance, still

such term, not being expressed in the offer, cannot be

read into it in order to make such offer the basis of a

contract.

That this is so, is well shown by Circuit Judge Show-

alter, in a case involving an offer of the same kind as

that involved in the case at bar (Olmstead v. Distilling

and Cattle Feeding Co., 77 Fed. 265, 267). It was there

said:

"* * * It is argued that the Distilling & Cat-

tle-Feeding Company impliedly engaged—-in the

voucher of October 22, 1891. for instance—that, dur-

ing the six months following, its product would be

offered for sale to Stein Bros, at a 'reasonable

price,' and without any further rebate voucher con-

ditioned on still further patronage. This conten-

tion evidently goes on the impression that such an
implied term is wanted, and may be supplied, in

order to give to the voucher the consistency of a

contract.—in order to prevent it from being nudum
pactum. If A, as part of an agreement whereby he

sells to B a certain property, stipulate with B to

pay him back a specified percentage of the ])rice, in

ease, at the end of six months, B shall have bought
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of A a certain other property, such stipulation, it

seems to me, would- amount to nothing. A, being
unrestricted, could at his pleasure, in the proposed
future deal, fix his price so that it would be an
equivalent for the property plus the back payment.
Yet, if B actually made the ])urchase within the time,

the price paid by him would, as between the parties,

be the consideration for the property then bought,
and there would be no consideration for A's jjromise

to make the back payment. If B should insist that

such promise was part of the Consideration to him
for the price paid in the original transaction, he
would be met with the suggestion that A's promise
was of no worth, since A remained at liberty to fix

his own price in the proposed sale, wherefore the
sole and only consideration for the price paid on the
original transaction was the property then deliv-

ered. If, however, the proposed sale involved some
restriction on A's liberty to fix the price, if the
price at which B might buy was to conform to
prices such as A should then be receiving for prop-
erty of the same kind in the market, or if the price
was to be fixed by a third person, then the promise
of A might mean something. That promise, in con-
nection with the restriction on A's liberty to con-
trol the price, together with the property trans-
ferred, might be deemed the consideration for which,
in the original transaction, B paid his money. But,
on the case as first put, I do not understand that a
'reasonable price' can he implied in order that an
obligation may arise out of terms which of them-
selves ivould create no obligation.''

The case just cited was afSrmed by the Circuit Court

of Appeals, the case in the appellate court bearing the

title of Dennehy v. McNulta, and being reported in 86

Fed. at page 825.

The case in the Circuit Court is sought to be distin-

guished by counsel upon the grounds that the claimants
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therein were assignees, and that the goods to be bought

by the offeree were to be purchased, not from the offer-

or, but from third persons who dealt in the goods of the

offeror. It is not perceived, however, how the fact that

the claimants were assignees could have had any effect

upon the decision of the court, that there could be no

contract under the» olfer made. Nor is it ajjparent that

the fact that the offeror could not control the price, at

which the goods might be sold to the offeree, can have

any effect upon the soundness of the court's analysis of

the offer, in which it is assumed that the offeror might

control the price.

In the Circuit Court of Appeals, the court, in affirm-

ing the judgment, said that

"there can be no default by the promisor without
performance of the condition, unless ivaived or ex-

cused hy acts or conduct on the part of the prom-
isor. Under the contract in question, compliance
tvith the conditions was neither obstructed, on the

one side nor attempted on the other. * * *"

From this italicized portion of the opinion, counsel

conclude that the case is authority for their position;

but it is manifest that there can be no inference from

this language, that the court was of opinion that "com-

pliance with the conditions" of the contract would have

been "obstructed" by the offeror if reasonable prices

were not maintained, or that, if so "obstructed", the

offeree might recover as for a prevention of ])erform-

ance.

But, even if it be assumed that contractual rights

might have arisen under the offer, if the Syrup Com-
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pany had bought from the Corn Company during the

whole of the year 1908, nevertheless, as the Syrup Com-

pany did not so buy, the offer of the Corn Company re-

mained unilateral and was subject to withdrawal at any

time. Consequently, the Corn Company, at any time

during 1908, had the right to regulate its prices as it

saw fit.

2. No contractual relations were entered into between

the parties, because there ivas no mutuality.

It is, of course, elementaiy that, in order that there

may be a contract, there must be mutual obligations

upon the part of both parties thereto.

Crane v. C. Crane & Co., (C. C. A., 7th Circuit)

105 Fed. 869;

Borsey v. Packiuood, 12 How. 126;

Robinson v. Ry. Co., 135 U. S. 522

;

Doe V. Culverufell, 35 Cal. 291.

In the case at bar, there was simply an offer of a

promise for an act, i. e., an offer of a promise by the

Corn Company to pay to the Syrup Company certain

rebates for the year 1907 if the latter Company should

perform the act of buying all its glucose from the Com
Company during 1908. There was no obligation upon

the part of the Syrup Company to buy a single pound

of glucose from the Corn Company; therefore, there was

no contract; there was lacking in the transaction the

essential element of mutuality.

From this it follows that the Corn Company, at any

time during 1908 and before the completion of the act
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for wliicli the promise was offered, viz. : before the

Syrup Company had completed its purchases of glucose

during 1908, might have entirely withdrawn its offer.

There can be no contract, for want of mutuality, un-

der an offer such as that here, at least until perform-

ance by the offeree of the entire act for which the prom-

ise of the offeror is given. This proposition was dis-

cussed in the recent case of Bessire S Co. v. Corn Prod-

ucts Mfg. Co., 94 N. E. 353. There the Corn Company

sought to recover for goods sold to Bessire k Co., and

the latter company counterclaimed upon a contract al-

leged to have been created by correspondence, similar to

that involved here, except that it does not appear that

any letters were written by the parties concerning the

interpretation to be placed upon the circulars sent out

by the Corn Company. It was held that no contract

arose out of such correspondence at the time the offer

was made, because the element of mutuality was then

lacking, and that no mutual obligations were created by

reason of the offeree's purchasing from the offeror dur-

ing the first few months of 1908. The court said:

''Divested of expressions of good will, the propo-

sition is that a certain per cent, to be thereafter

determined, computed on the total value of the

goods purchased by appellant for the year 1907,

will be paid by appellee as a rebate out of the prof-

its for the year 1907, after the close of the year

1908, on condition that the appellant should con-

tinue to purchase and pay for the entire supply of

glucose and grape sugar used in its establishment

during the year 1908. We do not find in this propo-

sition any element of mutuality, vrliich is an indis-

pensable part of an agreement. It could not be en-
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forced against the appellant, and it was the privi-

lege of appellant to abandon the proposal at any

time and purchase goods elsewhere. Nor conld the

proposition be enforced against the appellee, until

full performance is shown. It simply remains an

open offer until by performance of its terms the

appellee became bound to pay the rebate agreed

upon.

*'It is averred that the appellant continued to

purchase from plaintiff all the glucose and grape

sugar required in the conduct of its business until

the time of the bringing of this action, which is

shown to have been in March, 1908. As the terms

of the proposition required the appellant to con-

tinue to purchase during the entire year 1908, it

affirmatively appears that no right to recover the

rebate is shown in this answer."

The foregoing case is sought to be distinguished by

counsel upon several grounds. First, that the points

upon which counsel are relying were not presented to,

nor considered by the court. In answer to this we may

say that the reported decision fails to furnish any

ground on which this conclusion of counsel may be

based. Second, that the appellant in that case made no

attempt to excuse its failure to purchase during 1908.

Manifestly, under the decision of the court it would not

have availed the appellant to show an excuse for per-

formance under the "contract", for the court held that

there ivas no contract. Third, that there was no corre-

spondence between the parties concerning the interpre-

tation to be placed upon the correspondence. In an-

swer to this suggestion, it is sufficient to say that, as

the court held that no contract was ever created, no
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evidence would have been admissible vvitli relation to the

interpretation of an assumed contract.

It is submitted, therefore, that, if it be assumed that

a contract might have been created by the acceptance of

the Corn Company's offer by the Syrup Company's

purchasing during the entire year 1908, until such ac-

ceptance there could be no mutuality, and therefore, the

Corn Company could have withdrawn its offer at any

time before the end of 1908.

3. No 7nutual obligations icere created by the Syrup

Company's purchasing from the Corn Company during

the first few months of 1908.

We are not clear whether counsel mean to contend for

the affirmative of the proposition just stated. Consider-

ing the citation of the cases of Blumenthal v. Goodall,

89 Cal. 251; Hosmer v. Wilson, 7 Mich. 294; Cooper v.

Lansing Wheel Co., 94 Mich. 272, and Plumb v. Camp-

bell, 129 111. 101, we might infer that counsel intend to

argue in support thereof. Such contention, however, is

wholly without merit.

It is true that where a promise is offered for an act,

such as "I will give you $100 if, within ten days, you

will paint my fence" or "I will give you a dollar if

you take my trunk to the ferry", as suggested by coun-

sel (Brief, p. 22), a contract may come into existence

and the obligations become mutual, when the offeree

commences performance of the act; for, in such cases,

when performance by the offeree of such a single act is

commenced, the law implies a promise upon his part to
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complete performance; and when such performance is

commenced, there then exist two mutual promises, viz.,

the i)romise of tlie offeror to pay for performance, and

the promise of the offeree to ]^erform. And, when, in

this manner, a contract is created, of course, neither

party thereto may thereafter i^revent i)erformance by

the other without making himself liable. This is the

doctrine of the cases relied upon by counsel and last

hereinabove cited.

But this implication of a promise upon the part of the

offeree, after his commencing performance, to com-

plete performance, which may give to a contract a bilat-

eral character, is not to be found in the case at bar;

for, here, the act, for which the offer of the promise by

the Corn Company was made, included a number of

separate purchases and deliveries, each one of which

was based upon a separate contract, and each one of

which was complete in itself. Therefore, even if the

Com Company, during the first part of 1908, entered

into a number of different contracts for the purchase of

glucose, no implication could arise, from such acts, of a

promise, on the part of the Syrup Company, to enter

into anj^ further separate contracts of purchase.

The distinction to which we have just adverted is well

illustrated by Morrow v. Southern Express Co., (Ga.)

28 S. E. 998. There the Express Company offered to

the plaintiff to receive and carry all the milk and butter

which tlie plaintiff would offer for shipment. The plain-

tiff, however, did not, at the time the offer of the Ex-

press Company was made, promise to offer any milk or
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butter for shipment. The plaintiff offered and the Ex-

press Company received shipments for a number of

years, when the latter refused to accept any more. In

an action against the Express Company the plaintiff

contended that, although originally the offer upon the

part of the company was purely unilateral, by offering

shipments to the Express Company for several years,

the plaintiff thereby, in effect, promised to continue to

offer such shipments, and that, therefore, the promises

of the parties had become mutual and a contract had

resulted. It was held, however, distinguishing the class

of cases upon which counsel rely, that, by offering the

various shipments to the Express Company the plain-

tiff **did not bind himself to any future perfomiance "

;

and that, therefore, the element of mutuality was lack-

ing and there was no contract upon which an action

could be predicated.

It is submitted that the making of the purchases by

the Syrup Company during the first few months of 1908

did not bind that company to make any further pur-

chases during that year, and that, therefore, the making

of such purchases at the beginning of 1908 did not

change the character of the unilateral offer made by the

Corn Company.

4. No contract upon the part of the Corn Company
to sell to the Syrup Company during 1908 may he based

upon any offer contained in the letters of the Corn

Company.

From certain statements in their brief it may be in-

ferred that counsel seek to make the following argu-



27

ment: Tlie Corn Company, in its letter of November

28, 1906, to the Synip Company, stated that it "confi-

*' dently anticipates a continuance of such profit sharing

** annually to the full extent that its earnings shall

*' warrant". This statement constituted an offer to

continue the profit sharing scheme from year to year

indefinitely and, when the Syrup Company, during 1907,

purchased all of its glucose from the Com Company, it

thereby commenced performance under such offer, and

thereupon the obligations of the parties became mutual

—that is, the offer of the Corn Company to continue its

profit sharing scheme from year to year became a prom-

ise upon its part so to do, having for its consideration

the promise of the Syrup Company to continue to pur-

chase from the Corn Company from year to year.

The underlying fallacy in such a contention, and the

only one necessary to be particularly noticed, lies in the

fact that the statement in the letter of November 28,

1906, and last hereinabove quoted, did not constitute an

''offer" at all, as that term is understood in the law of

contract. An offer, which may be accepted and give

rise to a contract, ''must be distinguished from a

" statement of intention" {Anson on the Lmv of Con-

tract, Am. Ed. p. 5). The "expression of an intention

" to do a thing is not a promise to do it".

Stetvart v. Reckless, 24 N. J. L. 427, 430.

As, therefore, the language of the letter of November

28, 1906, amounted simply to a statement of a possible

intention upon the part of the Corn Company to con-

tinue its profit sharing plan, it was incapable of being
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accepted so as to bring any contract into existence.

Thus, it appears, there is no premise upon which the

contention of counsel last herein considered may be

based.

If the statement in the letter of November 28, 1906,

created in the mind of tlie Syrup Company an "antici-

pation" that, at the end of 1907, the Corn Company

would renew its offer, nevertheless that fact could not

form the basis of a contract, for, as said in Philpot v.

Gruniger, 14 Wall. 570, 577

:

"An anticipation of results often leads to the

formation of a contract, but neither the expectation

nor the result is 'the cause or meritorious occasion

requiring a mutual recompense in fact or in law'."

5. There was no moral obligation upon the part of

the Corn Company which would furnish a consideration

changing the unilateral offer of the Corn Company into

a contract.

It is argued by counsel that, because the Corn Com-

pany in its letter of November 28, 1906, stated that it

anticipated a continuance of its profit sharing scheme

and, as the Syrup Company bought all of its glucose

from the Corn Company during 1907, with a resulting

profit to the Corn Company, a moral obligation arose

upon the part of the latter to make the offer which it

did make at the beginning of 1908, and that such moral

obligation was a sufficient consideration to turn the offer

of the Corn Company into a contract binding the Corn

Company to sell to tlie Syrup Company during 1908.
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It is manifest that there is no force in this contention.

The moral obligation, upon which counsel seek to base a

consideration for the offer of 1908, could only arise out

of the statement in the letter of 1906 as to what the Corn

Company "anticipated". As v/e have seen, this state-

ment did not constitute an offer out of which a contract

might arise. No legal obligation could be created against

the Corn Company by any acts of the Syrup Company

in reliance upon that statement; and, moreover, there

is nothing in the record tending to show that the Syrup

Company did rely upon that statement. In the absence

of evidence, it will, of course, be presumed that the

money paid by the Syrup Companj^ for the glucose re-

ceived from the Corn Company during 1907 was paid,

solely, for the goods received, and not because of any

anticipation of what the Corn Company might do in

the future. In any event, as there was no antecedent

legal obligation upon the part of the Corn Company to

make any offer for the year 1908, the actual making of

such offer was not supported by any "moral obliga-

tion". It has been deemed settled since the decision of

the Court of Queen's Bench in Eastwood ik Kenyon,

decided in 1840 and reported in 11 Adolplms & Ellis

438, that the sole "moral obligation", which will consti-

tute a good consideration for an express promise, is a

precedent legal obligation which, by reason of the oper-

ation of some positive rule of law, such as the statute

of limitations, bankruptcy, etc., cannot be enforced. A
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''sense of honor" is not a moral obligation wliicli, in

law, will support a promise.

Morris v. Morton, (C. C. A., 6tli Circnit) 75 Fed.

912, 927.

In support of their contention with relation to the

question of ''moral obligation", counsel cite

Bailey v. Philadelphia, 167 Pa. St. 569

;

Lambert v. Schmalz, 118 Cal. 33;

Fraser v. San Francisco Bridge Co., 103 Cal. 79;

Bernstein v. Downs, 112 Cal. 197.

In Bernstein v. Downs, supra, no question of "moral

obligation" was involved; the promise upon which the

action was based was supported by a present legal and

valuable consideration. In the other cases cited, the

courts apply the rule as laid down in Eastwood v. Ken-

yon, supra.

6. There was no past consideration which would

change the unilateral offer of the Corn Company into a

contract.

In Drake v. Bell, 55 N. Y. Sup. 945, cited by counsel,

the doctrine was announced that, where a promisor re-

ceives an antecedent valuable consideration, for the re-

ceiving of which he is not legally bound to recompense

the party from whom he receives it, such consideration

is sufficient to support a subsequent express promise.

In reaching his conclusion that tlie doctrine as stated

was correct, the Judge who delivered the opinion and

who was the only Judge sitting in the case, stated that

he did not "pretend that this question is free from
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doubt". The overwhelming majority of tlie decisions

are against the doctrine as stated in Drake v. Bell, but

we deem it unnecessary to enter into a discussion as to

what the true rule is; for, even if it be assumed, for the

sake of argument, that the doctrine of Drake v. Bell is

sound, it obviously can furnish no support for the con-

tention of counsel. The doctrine, that a precedent legal

consideration received by a promisor will support his

express promise, is confined, in those jurisdictions in

which it obtains, to cases where the promisor has re-

ceived a precedent valuable consideration ivithout hav-

ing given anything therefor; and that doctrine finds no

application where, as here, the j)recedent legal consider-

ation is sought to be found in an executed contract.

During 1907 the Corn Company made various deliver-

ies of glucose to the Sj^rup Company and, for the goods

delivered, the Syrup Company paid to the Corn Com-

pany the price asked. Each separate sale during 1907

was based upon a separate contract, and when, under

each of such separate contracts, the goods sold there-

under had been delivered and paid for, each party had

received the consideration for which it had bargained;

the whole of the consideration moving from each party

to the other was entirely extinguished by the considera-

tion received from such other, and neither party was

then possessed of any right whatsoever against the

other, arising out of either the making or the perform-

ance of the contract, which would furnish the considera-

tion for the making of any new promise. This is illus-

trated by the case of

Roscorla v. Thomas, 3 Q. B. R. 234.
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That was an action of assumpsit for breach of war-

ranty of the soundness of a horse. The declaration

stated that "in consideration that the plaintiff, at the

'^ request of the defendant, had bought of the defendant

*' a horse for the sum of 30£, the defendant promised

'' that it was sound and free from vice". It was held

that no recovery could be had because there was no con-

sideration for the promise upon which the action was

based.

In the case at bar, there was clearly no precedent

legal consideration, moving from the Syrup Company,

which could have the effect of changing the unilateral

character of the offer of the Corn Company. That offer

was purely unilateral when it was made and was uni-

lateral when the Syrup Company ceased to purchase

glucose after the first few months of 1908; the offer,

being unilateral, was, of course, subject to express with-

drawal by the Com Company at any time during 1908;

and, as the Corn Company had the right to expressly

withdraw its offer during 1908, it certainly had the right

to quote whatever prices it saw fit.

It is respectfully submitted that the trial court, for

any one of the foregoing reasons, did not err in its in-

struction to the jury and that the judgment ajDpealed

from should be affirmed.

PiLLSBURY, Madison & Sutro,

Attorneys for Defendant in Error.

Alfred Sutro,

A. D. Plaw,

Of Coimsel.
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REPLY BRIEF OF PLAINTIFF IN ERROR.

Counsel's main contention is that the offer of the

Corn Co. was made at the beginning of the year 1908,

and contemplated a unilateral contract calling for

performance by purchasing exclusively from the Corn

Co. during the year 1908; that at any time before full

performance, i. e., during the year 1908, the offer

could be revoked without incurring liability, and that

the Corn Co. could therefore raise its prices to what-

ever figure it pleased.

The effect of this is to place upon the correspond-

ence a construction which does violence to every prin-

ciple of justice and fair play. Any lawyer reading the



letters of the Corn Co., in the light of their interpre-

tation by counsel, is forced to the conclusion that,

from start to finish, the ^'profit-sharing" plan was a

cleverly contrived device whereby the Corn Co. ex-

pected to get something for nothing. The carefully

prepared and guarded statements in the letters are

now given their full significance, and it is apparent

that the Corn Co. expected that the natural meaning

they bear to a layman should never be given legal

effect. In fact, the case presents an extraordinary at-

tempt to use an alleged rule of law as an instrument

of injustice. We believe that the correspondence and

the actions of the parties thereunder are susceptible of

interpretation more consistent with justice and fair

play than that contended for by our opponents. We
propose to show

EVEN ALTHOUGH THE OFFER OF THE CORN CO. CON-
TEMPLATED A UNILATERAL CONTRACT TO BE PER-
FORMED DURING THE YEAR 1908, IT WAS NOT SUB-

JECT TO WITHDRAWAL AFTER THE REQUESTED
CONSIDERATION HAD BEEN PARTIALLY PERFORMED.

II.

THE OFFER OF THE CORN CO. WAS MADE AND AC-

CEPTED BY PERFORMANCE PRIOR TO THE CLOSE OF
THE YEAR 1907, AND THEREAFTER THE PROMISE OF
THE CORN CO. TO PAY AT THE END OF THE YEAR
1908 WAS SUBJECT TO A CONDITION ONLY, DEFAULT
IN THE PERFORMANCE OF WHICH HAS BEEN EX-

CUSED BY ACT OF THE PROMISOR.
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III.

THE PROMISE OF THE CORN CO., MADE AT THE BE-

GINNING OF THE YEAR 1908, WAS SUPPORTED BY
THE MORAL OBLIGATION THEN EXISTING, AND WAS
SUBJECT THEREAFTER TO A CONDITION ONLY, DE-

FAULT IN THE PERFORMANCE OF WHICH HAS BEEN
EXCUSED BY ACT OF THE PROMISOR.

I.

EVEN ALTHOUGH THE OFFER OF THE CORN CO. CONTEM-

PLATED A UNILATER.AL CONTRACT TO BE PERFORMED

DURING THE YEAR 1 908, IT WAS NOT SUBJECT TO

WITHDRAWAL AFTER THE REQUESTED CONSIDERATION

HAD BEEN PARTIALLY PERFORMED.

Under the interpretation contended for by counsel,

it is reasoned that the promise made in the letter of

December, 1907, and confirmed in the letter of Jan-

uary, 1908, constituted an offer of a unilateral con-

tract. That the purchases to be made during the

year 1908 were to form the consideration for the pay-

ment promised at the end of 1908, and further that the

Corn Co. has incurred no liability on its promise be-

cause performance has not been rendered. It seems

to have been supposed, inasmuch as an ofifer to make

a unilateral contract can be accepted only by per-

formance, which is said to be entirely optional with

the offeree, that the offeror does not become bound to

anything until the consideration is fully performed.

From this is deduced the principle that the offer may
be revoked at any time before it is accepted by full
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ity actually calling for an application of this alleged

rule, and counsel have carefully refrained from com-

menting on the main case cited by us, Los Angeles

Tractiofi Co. vs. Wilshire, 135 Cal., 654, which ac-

tually disallows the right of revocation. The rule

for which counsel contend was formulated, if at all,

by text writers at a time when the doctrine of laissez

faire was predominant, and extreme individualism

held full sway. If now the rule ill fits changed social

conditions and its application shows a breakdown in

the law, the added circumstance that there is no

authority for it requires extraordinary arguments for

its adoption in the law at this day. Certainly a de-

liberate attempt to utilize the law to defeat justice

should receive scant consideration.

We invite particular attention to the case of Los

Angeles Traction Co. vs. Wilshire, 135 Cal., 654,

supra, wherein the negative of the proposition con-

tended for by counsel was affirmed as the law. It

was there held that the offeror of a unilateral

contract did not have the right to revoke his ofifer after

the consideration had been partly performed, but be-

fore it had been wholly performed. The reason

assigned was that the contract took on a bilateral char-

acter when the offeree had partially performed.

Counsel, evidently recognizing discretion as the better

part of valor, have not even attempted to distinguish

this case from the case at bar. It is not perceived
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and out revocation of the offer and any other act of

the offeror intended to make performance impossible.

The Offeror s Liability may be Sustained upon the

Theory of an Implied Promise by the Offeree to

Complete Performance.

Counsel in their Brief, on pages 24 and 25, con-

cede that the obligations under a unilateral offer may

become mutual upon the commencement of perform-

ance by the offeree, upon the ground that the law

implies a promise to complete performance. A curi-

ous distinction is however taken between the unilateral

offer suggested in our opening brief, "I will give you

one hundred dollars if, within ten days, you will

paint my fence," and the unilateral offer in the par-

ticular case. It is said that the rule applies to the

fence case because the offer there contemplates one

act complete in itself, whereas, the rule does not

apply to this case because the offer here contemplates

a number of acts, each of which is said to be complete

in itself. As authority for this view counsel cite

Morrow vs. Southern Express Co. (Ga.), 28 S. E.,

998, which would be like the case at bar, if, instead

of the offer of a rebate on glucose sold in the par-

ticular case, there had been an advertisement quoting

prices of glucose. An expression of willingness to

consider offers must not be confounded with an offer

to be bound. In the fence case, as in the particular



case, there is a clearly expressed unilateral offer.

To say that the right of revocation applies to one

class of unilateral offers and not to another class, ac-

cording as the performance requested consists of one

act or more than one act, is blowing the bubble until

it bursts. The painting of the fence, picket by picket,

was no more one act complete in itself than was the

purchase of glucose, shipment by shipment. It must

be noticed that the offer in the particular case is not

an offer inviting purchases of glucose, but an offer of

a yearly rebate on glucose sold, and herein lies the

fallacy in counsel's argument. Unquestionably the

rebate was considered in fixing the selling price and

as the payment of the rebate was conditional upon

purchasing the entire year, each purchase occupied the

same position with regard to all other purchases, as

in the fence case, each picket bears to all other pickets.

When counsel concede that the offeror in the fence

case would be liable, they state themselves out of court.

The liability of the offeror in the particular case can

therefore be sustained upon the theory of an implied

promise on the part of the offeree to complete per-

formance.

The Offeror's Liability may be Sustained Upon the

Theory of an Implied Promise by the Offeror to

keep the Offer Open.

In analogy to an established rule in the Law of

Contract it is suggested that the Court might also have



based the decision in Los Angeles Traction Co. vs.

Wilshire, 135 Cal., 654, upon the following grounds.

Cases frequently arise where an offer proposing a

bilateral contract is irrevocable by the offeror for a

certain period because the offeree has given considera-

tion to keep open the offer. In any such case the

offeree may never become bound to perform the con-

tract, although the offeror cannot withdraw his offer

without incurring liability. It is only by acceptance

of the offer within the agreed time that a binding

bilateral contract can arise; before that time neither

party is bound to perform that which the offer calls

for. Should the offeror desire not to enter into the

contract, which his offer contemplates, his withdrawal

of the offer will render him liable, not for damages

for breach of the main contract, but for damages

for failure to keep his offer open.

A solution of the offeror's liability in cases of un-

ilateral contracts may be found in much the same

way. Of course the offer may be withdrawn at any

time before it is acted upon, but after the offeree has

partially performed the requested consideration he has

changed his position. It is true that he has not in

terms promised to complete performance, and it may
be urged that the terms of the offer do not permit

of fastening liability on the offeror in that way. Un-

doubtedly the offeror has the right to impose such

conditions as he chooses in his offer. For instance,

the offer may provide in words for withdrawal at



6

any time before complete performance. Obviously

in such a case there can be no relief. The object must

ever be to give to the offer that construction which a

reasonable man would understand by its terms and

which is compatible with justice. It is believed that

this may be accomplished in the particular case with-

out in any way departing from the technical re-

quirement of consideration. Where the offeree has

partially performed the consideration, the offeror has

partially received what he has bargained for. A re-

vocation of the offer thereafter is revolting to a natural

sense of justice. The fair implication of the offer is to

allow a reasonable time to complete performance, and

this is the full extent of the liability now contended

for. What is more natural than to imply a promise, on

the part of one who makes an offer of something

conditional upon performance of an act, to keep open

that offer for a time sufficient to make possible per-

formance of the act requested? The consideration for

such an implied promise is easily found in the partial

performance. Analyzed in this way, the situation pre-

sents no serious difficulties and the rights and obliga-

tions of the parties are governed by the similar case

of an irrevocable offer proposing a bilateral contract.

There is mutuality of obligation and yet it is not

necessary to hold the offeree to full performance. If

the offeror desires to withdraw he becomes liable in

damages for breach of his implied promise to keep

open his offer, exactly as in the case of an option. If



the offeree desires to withdraw he can not recover for

what he has done hecause that constitutes the con-

sideration for the implied promise to keep open

the offer. It is respectfully urged that the offeror's

liability in the particular case may be sustained upon

this theory.

The Offerors Liability May Be Sustained Upon the

Theory of Estoppel or Responsibility For the Con-

sequences of One's Acts.

It is believed that the liability of the Corn Co.

can be sustained wholly apart from the principles of

the Law of Contract. After the offer had been made

and acted upon, the Corn Co. was estopped from

withdrawing it. The representations, the "confident

anticipation," etc., contained in the letters of the

Corn Co. are unquestionably variant from the posi-

tion now contended for. The essential element of

estoppel is therefore present, viz.: a difference be-

tween representation and the fact. The very cir-

cumstance that the offer was to pay at the end of

a given period a rebate on the purchases made during

the period, presupposes that the opportunity to pur-

chase would be given. It was as much a term of the

offer as though set out in so many words. Inasmuch

as the Syrup Co. has acted on that representation to

its injury, the Corn Co. should be held liable therefor.

Or the inability to withdraw the offer in the par-

ticular case may be rested upon the following ground.
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As every man is responsible for the consequences of

his acts, so is the offeror who withdraws his offer

liable for the consequences of having made his offer.

If the person addressed, due to the withdrawal of

the offer, incurred damage in acting in reliance on

it, he must be co '^nsated therefor.

In Dickerson vs. Colgrove, lOO U. S., 578, it is said:

"The estoppel here relied upon is known as an

equitable estoppel, or estoppel in pais. The law

upon the subject is well settled. The vital princi-

ple is, that he who, by his language or conduct,

leads another to do what he would not otherwise

have done, shall not subject such person to loss

or injury by disappointing the expectations upon

which he acted. Such a change of position is

sternly forbidden. It involves fraud and false-

hood and the law abhors both."

II.

THE OFFER OF THE CORN CO. WAS MADE AND ACCEPTED

BY PERFORMANCE PRIOR TO THE CLOSE OF THE YEAR

1907, AND THEREAFTER THE PROMISE OF THE CORN

CO. TO PAY AT THE END OF THE YEAR 1 908 WAS SUB-

JECT TO A CONDITION ONLY, DEFAULT IN THE PER-

FORMANCE OF WHICH HAS BEEN EXCUSED BY ACT

OF THE PROMISOR.

Under another interpretation of this case, we be-

lieve it can be established: that an offer was made

by the Corn Co. at the end of the year 1906, which
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called for performance by purchases to be made ex-

clusively from the Corn Co. during the year 1907;

that the distinct promise in the letter of December,

1907, which was confirmed in the letter of January,

1908, constituted an acknowledgment of the perform-

ance of the ofTfer; that the contir- ice of purchases

during the year 1908, constituted the condition upon

which the promise was to take effect, and that per-

formance of the condition has been prevented by the

promisor.

In the letter of November 28, 1906, the Corn Co.

announced to the Syrup Co. that it had

^^decided to adopt a liberal plan of profit-sharing

with you, in case you shall in the future continue

to give us your exclusive patronage,"

and in closing made the further statement that

"this Company confidently anticipates a contin-

uance of such profit-sharing distribution annually

to the full extent that its earnings may warrant."

(Transcript, pp. 14 and 15.)

See also the letter of December 21, 1907, in which

the profit-sharing plan was referred to as having been

inaugurated in the year 1906. (Transcript, p. 16.) A
fair interpretation of these statements made by the

Corn Co. and the action thereunder by the parties

establishes that the Syrup Co. was justified in under-

standing the Corn Co. as having expressed to it an

ofifer of a rebate on the 1907 purchases, in considera-
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tion of the purchases being made, and which offer

was conditioned upon the continuance of purchases

during the year 1908.

It will be remembered that the amount involved in

this action is the rebate on purchases made during

the year 1907. It is undisputed that the Syrup Co.

bought exclusively from the Corn Co. during the

entire year. In its letter dated Dec. 23, 1907, the Corn

Co. wrote:

"The amount to be paid you will be based upon

the shipments of Glucose . . . which shall have

been made to you by this Company during the

year 1907, and will be paid on December 31st,

1908, on condition that you or your successors

shall have purchased exclusively from this Com-
pany or its successors, either for resale or for use

in your establishment, all the Glucose and Grape
Sugar required by you during the year 1908.

"The amount thus to be paid will be announced

to you as soon after January ist as the business for

the year has been closed and the profits ascer-

tained." (Transcript, p. 17.)

And again, in the letter dated Jan. 23, 1908, it is

said:

"Referring to our letter on this subject of De-

cember 23, 1907, and confirming same, we now
take pleasure in informing you that we will pay

to you on December 31st, 1908, fifteen cents per

hundred lbs. of the total amount of Glucose . . .

which we have shipped to you during the year
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1907, upon condition that you or your successors

shall purchase exclusively from this company or

its successors all of the Glucose and Grape Sugar

handled by you during the year 1908, and shall

have paid in full all invoices covering the same."

(Transcript, pp. 17 and 18.)

It is apparent that this amount to be paid was based

altogether on the 1907 purchases, and not at all on

the 1908 purchases, but only its payment was condi-

tional on purchases being made in 1908. In other

words, the 1908 purchases were not the consideration

for the 1907 rebate, but the condition on which the

rebate became payable. The consideration, therefore,

for the 1907 rebate was fully performed at the end

of that year, but the amount was payable only "on

condition" that purchases should be made in 1908.

The amount to be paid at the end of the year 1908 was

taken out of the profits from the sales in 1907, and

accordingly the 1907 sales formed the consideration

for the promised share of profits which were realized

from them. Had the profit sharing plan continued,

the 1908 purchases would have been the consideration

for a rebate payable at the end of the year 1909. Sup-

pose that in 1907 the purchases had amounted to

$100,000, and that in 1908 they would have fallen

to $10, would the 1908 purchases, amounted to $10,

form the consideration, be the exchange and equiva-

lent, for a rebate on the 1907 purchases, amounting to

say $5,000? The question answers itself. Again, sup-



pose that the 1908 purchases were a part of the con-

sideration for the 1907 rebate, what would constitute

the consideration for a rebate payable at the end of

the year 1909? The 1908 purchases would then be

exhausted. In the particular case, suppose that the

Syrup Co. had not required for use in its business

during the year 1908 any glucose at all, and accord-

ingly had not purchased glucose from anyone. It

clearly would still be entitled to the rebate, for it need

only have purchased from the Corn Co. what glucose

it required, and yet, if the 1908 purchases were to

be the consideration for the rebate, the Syrup Co.

would have furnished no consideration at all.

The purchases for any given year therefore were in-

tended to accomplish two functions: (i) they formed

the consideration for the payment at the end of the fol-

lowing year of a rebate figured out of the profits real-

ized from the purchases for the given year, and (2) the

payment of the rebate on purchases for the preceding

year was conditioned on the continuance of pur-

chases for the given year. It follows that in the

particular case the rebate on the purchases made in

the year 1907 has been fully earned, that as to them

the unilateral offer has been accepted by complete

performance and has ripened into a binding promise.

The promise of course was subject to the condition

precedent that purchases should be made during all

of the following year. But the important point is

that in the particular case performance of the con-
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dition has been prevented by the promisor, and it

therefore can not take advantage of the non-perform-

ance. This is altogether different, especially in the

case of a unilateral contract, from saying that per-

formance of the consideration has been prevented.

It may be assumed for the purposes of this argument

that in order to fasten liability on the Corn Co. it was

necessary to completely perform the requested con-

sideration. What we want to lay stress upon is that

the consideration has been completely performed and

that, assuming the offer of the Corn Co. to be re-

vocable before, it became a binding promise at the

end of the year 1907. It is merely necessary to dis-

criminate between the price of the bargain and the

condition upon which the bargain takes effect.

In the case of a bilateral contract the distinc-

tion is not so important, for we are assuming now

that it is competent for the offeror of a unilateral

contract to prevent performance of the considera-

tion. Of course, in a bilateral contract, prevention

of performance of either consideration or condition

would be a good defense. The circumstance that the

very words "on condition" were used in the letters of

the Corn Co. is a cogent argument in favor of the

foregoing interpretation of the agreement and as

showing that the intention of the parties was not that

the purchases for the year 1908 should enter into the

consideration for the promised rebate on the pur-

chases for the year 1907.
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As authority would seem superfluous that one who

prevents performance of the condition can not take

advantage of the non-performance, only the following

cases are cited in support thereof: In Jones vs.

Walker, 13 B. Monroe, 163, 165, it is said:

"It is a general principle of law, that he who
himself prevents the happening or performance of

a condition precedent, upon which his liability, by

the terms of the contract, is made to depend, can

not avail himself of his own wrong and relieve

himself from his responsibility to the obligee, and

shall not avail himself, to avoid his liability, of a

non-performance of such precedent condition,

which he has himself occasioned, against the con-

sent of the obligee."

See also:

Leonard vs. Smith, 45 N. W., 762, 80 Iowa,

194;

Holt vs. Silver, 48 N. E., 837, 169 Mass., 435.

III.

THE PROMISE OF THE CORN CO., MADE AT THE BEGIN-

NING OF THE YEAR 1908, WAS SUPPORTED RY THE

MORAL OBLIGATION THEN EXISTING, AND WAS SUB-

JECT THEREAFTER TO A CONDITION ONLY, DEFAULT

IN THE PERFORMANCE OF WHICH HAS BEEN EX-

CUSED BY ACT OF THE PROMISOR.

When the Corn Co. in its letter of December, 1907,

promised a rebate on the purchases which had been

made by the Syrup Co., exclusively from the Corn
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Co., during the year 1907, it recognized the moral ob-

ligation it was under by reason of the profits result-

ing to it from the 1907 purchases, as they had been

made in response to the express request of the Corn

Co. set forth in its letter of November, 1906. The

profits from the purchases which had been made

during the year 1907 were unquestionably a clear

gain to the Corn Co., accomplished by it through its

profit-sharing plan. Those profits were benefits con-

ferred on the Corn Co. at its request. When, there-

fore, at the end of that year it recognized its obliga-

tion to the Syrup Co. by promising a rebate on such

purchases, that promise was abundantly supported by

the moral obligation resulting from the purchases

having been made. The promise made at that time

was not an offer of a unilateral contract or of any

contract. To be sure, it was conditioned upon the

continuance of the purchases during the year 1908,

but these latter purchases were not the exchange or

equivalent for the promise, that is, they were no part

of the consideration for the promise. The promise

of the rebate was fully binding on the Corn Co. at

the commencement of the year 1908, although the re-

bate itself was not payable until the close of that

year. The point that is now being made has already

been brought out under the second part of this argu-

ment and consists in the discrimination between the

consideration for a promise and the condition on which

the promise is to take effect.
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Under this construction, the case falls naturally

under the terms of section 1606 of the Civil Code of

California, cited in our opening brief but not men-

tioned by our opponents, reading in part as

follows: "... a moral obligation originating

in some benefit conferred upon the promiser . . .

is also a good consideration for a promise . .
."

The case of Eraser vs. San Francisco Bridge Co., 103

Cal., 79, disproves the contention of counsel that in

order for a moral obligation to support a promise it

must have been a precedent legal obligation. Such is

not the law. Counsel are entirely in error as to the

effect of this case. It does not hold as they claim on

page 30 of their brief.

The suggestion that there was no evidence to show

that the prices in 1908 were unreasonable hardly

merits reply. It was shown that others were selling

glucose here at the time at lower figures, and this

was sufficient to bring the case before the jury. More-

over, the point was not made in the court below and

in view of the evidence it is obvious that the jury

should have been allowed to pass upon the question

as to reasonableness of price.

We submit that the judgment should be reversed.

CUSHING & CUSHING,
Attorneys for Plaintifif in Error.

ERWIN E. RICHTER,
Of Counsel.
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